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By Gregory B. Williams, esquire

preSiDeNt'S CorNer

We Highlight Pro Bono During October

W hen Dr. Martin Lu-
ther King, Jr. delivered 
his “I Have a Dream 
Speech” on the steps 

of the Lincoln Memorial fifty (50) years 
ago, he called for justice for every Ameri-
can. He believed that equal justice under 
the law was a promissory note to every 
American. I believe that, as attorneys, we 
are uniquely positioned to make sure that 
America’s promissory note of equal justice 
for every American is honored.

The Delaware State Bar Association 
has for a number of years joined the 
American Bar Association and other 
state, city, local, and other bar associa-
tions across this country in recognizing 
October as “National Pro Bono Month.” 
While the demand and need for pro bono 
services is ever-increasing, federal and 
state funding for providers of pro bono 

legal services has decreased significantly 
during this decade. Delaware’s non-profit 
legal services providers are constantly 
struggling to do more with less. Although 
these legal angels frequently perform 
miracles, it is impossible for them to meet 
all of the needs of those individuals in 
Delaware who are legitimately in need of 
no-cost or low cost legal services.

I appreciate that we are all busy and 
have a number of competing demands on 
our time at any given moment. However, 

it is more important than 
ever that we, as Delaware at-
torneys, make the conscious 
decision and take deliberate 
steps to set aside some of our 
professional time and legal 
skills to help ensure that there 
is access to justice for all Del-
aware residents, regardless 
of their ability to pay. This 
month, I urge all members 
of the Delaware State Bar 
Association that are able to do 
so, to join me in supporting 
the Combined Campaign for 
Justice, Community Legal 
Aid Society (CLASI), Dela-
ware Volunteer Legal Services 

(DVLS), and Legal Services Corporation 
by making a financial contribution to 
the Combined Campaign for Justice. I 
also urge all members of the Delaware 
State Bar Association that are able to do 
so, to join me in volunteering your time 
to provide pro bono legal services to those 
in need through one of the existing pro-
viders of pro bono legal services that the 

Access to Justice Program partners with 
such as The Office of Child Advocate, 
The Federal Civil Panel, The Widener 
Law School Veterans Law Clinic, The 
ACLU of Delaware, The Limited Pro 
Bono Legal Assistance Program & Ad-
ministrative Office of the Courts, The 
Wills for Heroes, Wills for Seniors, or 
Wills for Veterans initiatives, The Dela-
ware Community Reinvestment Action 
Council (DCRAC), the ABA Military 
Pro Bono Project, or some other program 
or initiative. Remember, collectively, we 
can do great things!

Several representative examples of 
those members of our Association that 
have been exemplary examples of leader-
ship and the commitment to providing 
pro bono services will be honored during 
the 2013 Christopher W. White Distin-
guished Access to Justice Awards Break-
fast, scheduled for Thursday, October 24, 
2013, beginning at 8:00 a.m., at the Hotel 
du Pont, in the du Barry Room. All are 
invited to attend. Please come out and 
support this breakfast and celebrate our 
colleagues in the Bar that lead by example 
and embody the history of Delaware at-
torneys selflessly and generously giving of 
their legal skills, time, and other resources 
in providing pro bono services.

This year’s honorees include:
Lt. Colonel Roy A. (“Drew”) Hilferty, 

Esquire, as the recipient of the Achieve-
ment Award. The Achievement Award 
is presented to a member of the Bar who 
has shown an exemplary recent contri-
bution to pro bono services (generally in 
the past one to three years) and stands 

“

“Delaware’s non-profit legal 
services providers are 
constantly struggling to do 
more with less. Although these 
legal angels frequently perform 
miracles, it is impossible 
for them to meet all of the 
needs of those individuals in 
Delaware who are legitimately 
in need of no-cost or low cost 
legal services.
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as a role model to other at-
torneys.

Shauna T. Hagan, Es-
quire and David B. Brown, 
Esquire, each as the recipi-
ent of the Commitment 
Award. The Commitment 
Award i s  pre sented to 
members of the Bar who 
have demonstrated a ster-
ling commitment to pro 
bono work throughout his 
or her career by dedicating 
time and energy to the sup-
port and provision of legal 
services.

DuPont Legal as the recipient of 
the Leadership Award. The Leadership 
Award is presented to a legal organization 
(legal department or law office) that has 
demonstrated outstanding leadership in 
the field of pro bono service to Delaware’s 
indigent population.

Young Conaway Stargatt & Tay-
lor LLP as the recipient of the DSBA 
Service to Children Award. The DSBA  
 

Gregory B. Williams is President 
of the delaware state Bar as-
sociat ion and a Par tner at Fox  
rothschild llP. He can be reached  
at gwilliams@foxrothschild.com.

Service to Children Award is awarded 
to an individual lawyer, legal profes-
sional, or organization principally 
including lawyers, which demonstrates 
outstanding commitment to, and work 
for, children in the provision of legal or 
community services.

Again this year, as part of the awards 
breakfast, the United Way of Delaware 
will present its Christopher J. Battaglia 
Memorial Awards Celebrating the Joy 

of Helping and its Toc-
queville Society Award. 
This year’s recipient of the 
Christopher J. Battaglia 
Memorial Award Celebrat-
ing the Joy of Helping in 
the large firm participation 
category is Potter Ander-
son & Corroon LLP, and 
this year’s recipient of that 
award in the small firm 
participation category is 
DLA Piper. Potter Ander-
son is also this year’s re-
cipient of the United Way’s 
Tocqueville Society Award. 

Congratulations to all of this year’s 
honorees! On behalf of the Association, I 
salute you all for your outstanding leader-
ship and work in your pro bono endeavors. 
God bless you!  
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Kruza Legal Search 

1845 Walnut Street, Suite 855 
Philadelphia, PA 19103

215.981.5455 / phone 

215.981.0662 / fax

www.kruza.com

We believe in building relationships.

Kruza Legal Search
Specializing in permanent attorney, paralegal and support staff placement services since 1980.

Peggy Kruza                             Steven Kruza            Steven Weiler
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I n light of the significant number 
of new judges in the Family Court, 
Court of Common Pleas, and Su-
perior Court, the editors of the Bar 

Journal of The Delaware State Bar Associa-
tion have decided to utilize their column 
space for profiles of all the new judges. 

•    •    •
The Honorable Paul R. Wallace was 

appointed to the New Castle County Su-
perior Court by Governor Jack A. Markell 
and commenced his term on January 25, 
2013. He began his career as a Deputy At-
torney General with the Attorney General’s 
Office and remained in that position until 
his appointment to the Bench. Judge Wal-
lace devoted his legal life to the Attorney 
General’s Office, including serving as chief 
New Castle County prosecutor and, from 
2008 until his appointment to the Bench, 
Chief of Appeals. He is a graduate of the 
Columbus Law School of the Catholic 
University of America and received his 
B.A. in Criminology from the University 
of Maryland.

Judge Wallace has greatly enjoyed his 
time on the Superior Court so far, citing 
the very warm welcome from Delaware’s 
very collegial group of judges he received 
upon his confirmation. He enjoys working 
with his fellow judges, who he believes are 
a dedicated group of public servants who 
want to make the judicial system work.

Judge Wallace tried many cases during 
his tenure in the Attorney General’s Of-
fice, and, as he put it during our interview, 
that has prepared him immensely for 
his duties as a trial judge. For example, 
Judge Wallace believes that upholding 

the integrity of the judicial system is a 
key component of his duties — which 
includes jurors, staff, attorneys, and their 
clients. This, in his view, is akin to the 
duties of a prosecutor, who has to protect 
not only the State’s interests at trial (or 
on appeal), but must also ensure that the 
integrity of the criminal justice system 
is protected.  Judge Wallace also analo-
gized his role as a trial judge to his prior 
practice in the Supreme Court, where an 
advocate must not only 
consider the position he 
or she is taking at the 
time of the appeal, but 
also the ramifications 
for the future. 

When I asked Judge 
Wallace what the most 
interesting thing about 
taking the Bench was, he replied that it 
has been the opportunity to learn new 
things in the civil arena which he had 
seldom dealt with in his tenure at the 
Attorney General’s Office. Yet, as he 
noted, some things have not changed. 
As he put it, “a trial is still a trial,” with 
the exception that in civil trials there are 
often fewer unexpected events than there 
can be in criminal trials.

Judge Wallace expects attorneys who 
appear before him to be prepared, which 
he believes is the most important part 
of any attorney’s job. When he was a 
prosecutor, Judge Wallace always strove 
to be the most prepared person in the 
room, and he believes this is a good way 
for any attorney to practice. He stated 
that this is still the most important part 

of his job — to be the most prepared of 
anyone in the courtroom, because some-
times attorneys might appear before him 
who are not prepared or unfamiliar with 
their own case. 

Attorneys who appear before Judge 
Wallace are expected to be on time and 
be prepared. Timeliness is important, as 
it should be for any attorney appearing 
before any judge. Delay in one case can 
have a cascading effect down the line 

on other cases, inconveniencing other 
litigants, attorneys, jurors, and support 
staff. In Judge Wallace’s view, being on 
time and being prepared shows respect for 
the Court and for the rules, which bolsters 
confidence in the judicial system.

When not on the Bench, Judge 
Wallace enjoys coaching his children’s 
sports and Mock Trial teams, running 
road races, travelling, and Philadelphia 
sports teams.  

The Honorable Paul R. Wallace

editOr’s PersPective

Bar Journal editor Michael L. Sensor 
is a partner in the Wilmington firm 
of Perry & sensor, where he prac-
tices in the areas of personal injury, 
workers’ compensation, guardian-
ships, wills and trusts, and criminal 
defense. He can be reached at  
msensor@perry-sensor.com.

By Michael l. sensor, esquire

““Judge Wallace believes that 
upholding the integrity of the judicial 
system is a key component of his 
duties — which includes jurors, staff, 
attorneys, and their clients. 
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DSBA MenTORinG PROGRAM
The DSBA Mentoring Program is designed to match newly admitted Delaware 

attorneys and those Delaware attorneys who have been practicing for less than three 
years who choose to participate with more experienced members of the Delaware Bar 
in their substantive area of practice or some other area of interest where the requesting 
mentee desires mentoring.

To volunteer to become a mentor, you must:

•	 be an active member of the Delaware Bar.

•	 have a minimum of five years of experience.

•	 have read the Principles of Professionalism for Delaware Lawyers and The 
Delaware Lawyers’ Rules of Professional Conduct and agree to promote and 
foster the ideals of Professional courtesy, conduct, and cooperation during 
your practice and encourage and remind your mentee to familiarize himself 
or herself with and adhere to the Principles of Professionalism for Delaware 
Lawyers and The Delaware Lawyers Rules of Professional Conduct.

•	 have not been subject to any disciplinary sanctions.

Visit the DSBA website at www.dsba.org and click “DSBA Mentoring Program” 
under News & Events to access the volunteer form.

If you are a new or recently admitted attorney and you would like to apply for 
a mentor, visit the DSBA website at www.dsba.org and click “DSBA Mentoring 
Program” under News & Events.

If you have any questions, please contact Rina Marks at rmarks@dsba.org or 
(302) 658-5279.

inaugural Bar 
Association Seminar 
on U.S. and Delaware 
Supreme Court 
Decisions to be Held 
on Friday, October 25

T he new seminar on Friday, 
October 25th, titled “Su-
preme Court Review 2013 
– A Discussion of Decisions 

at the Highest State and Federal Judicial 
Levels” will provide Delaware lawyers 
with an overview of the important deci-
sions rendered by the U. S. and Delaware 
Supreme Courts. All lawyers of whatever 
practice areas will want to be informed 
on this important subject.

Professor Michael J. Klarman of 
Harvard Law School, a distinguished 
legal historian and constitutional law 
scholar, will discuss the U. S. Supreme 
Court cases. Professor Klarman is a 
graduate of the University of Penn-
sylvania with B.A. and M.A. degrees, 
Stanford Law School with a J.D. degree, 
and Oxford University with a D.Phil. 
degree. In 2005, he won the Bancroft 
Prize for From Jim Crow to Civil Rights: 
The Supreme Court and the Struggle for 
Racial Equality (Oxford University Press 
2004). He is a member of Order of the 
Coif and Phi Beta Kappa. 

A panel of Beth H. Christman, 
Esquire, Louis B. Ferrara, Esquire, and 
John L. Reed, Esquire, all experienced 
practitioners, will discuss the Delaware 
Supreme Court cases.

Delaware Supreme Court Justice 
Randy J. Holland will serve as the 
moderator of both presentations. Both 
Justice Holland and Harvey Bernard 
Rubenstein, Esquire, are the co-chairs 
of this inaugural seminar to be held at 
the Bar Center. The morning seminar 
will run from 8:50 a.m. to 12:30 p.m. 
and will provide 3.3 CLE credits.  

Your Law Practice: 
Staying on the  
Right Side of the Rules

Part II
Tuesday, October 29, 2013  • 12:30 p.m. - 4:30 p.m.

3.5 hours of CLE credit in Enhanced Ethics  
for Delaware and Pennsylvania attorneys

Live in New Castle County at Delaware State Bar Association 
405 N. King St., Wilmington, DE

Live webcast in Sussex County at Tunnell & Raysor 
30 E. Pine St., Georgetown, DE

D •S •B• A

CO
NT
IN
UI
NG

LEGAL EDUCATION
Sponsored by the  

Delaware State Bar Association 
Delaware Lawyers Assistance Program (DE-LAP)
Office of Disciplinary Counsel
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October 2013
Tuesday, October 8, 2013 
reverse Mortgages 
2.0 hours cle credit 
delaware state Bar association, Wilmington 
Webcast to tunnell & raysor, Georgetown
Thursday, October 24, 2013 
christopher W. White distinguished access to Justice awards Breakfast 
Hotel du Pont, Wilmington de
Friday, October 25, 2013 
supreme court review 2013 – a discussion at the Highest state  
and Federal Judicial levels 
3.0 hours cle credit 
delaware state Bar association, Wilmington 
Webcast to tunnell & raysor, Georgetown
Tuesday, October 29, 2013 
Your law Practice: staying on the right side of the rules (Part ii) 
3.5 hours cle credit 
delaware state Bar association, Wilmington 
Webcast to tunnell & raysor, Georgetown

november 2013
Thursday, november 14, 2013 
veterans law developments: an update and discussion of state  
and Federal issues important to delaware lawyers representing veterans 
3.0 hours cle credit 
delaware state Bar association, Wilmington 
Webcast to tunnell & raysor, Georgetown
Friday, november 22, 2013 
Office and Trial Practice 2013 
6.5 hours cle credit 
chase center on the riverfront, Wilmington, de

December 2013
Tuesday, December 3, 2013 
awards luncheon 
Hotel du Pont, Wilmington de

Thursday, December 5, 2013 
e-discovery for the Mid-size case 
3.0 hours cle credit 
delaware state Bar association, Wilmington 
Webcast to tunnell & raysor, Georgetown
Tuesday, December 10, 2013 
Finance for lawyers 
6.0 hours cle credit 
delaware state Bar association, Wilmington 
Webcast to tunnell & raysor, Georgetown
Friday, December 13, 2013 
Family law update 2013 
6.0 hours cle credit 
christiana Hilton, newark, de

CAleNDAr of eVeNtSProfessional 
Guidance Committee

This committee provides peer counseling 
and support to lawyers overburdened by 
personal or practice-related problems. It 
offers help to lawyers who, during difficult 
times, may need assistance in meeting law 
practice demands. The members of this 
committee, individually or as a team, will 
help with the time and energy needed to 
keep a law practice operating smoothly and 
to protect clients. Call a member if you or 
someone you know needs assistance.

Karen Jacobs Louden, Co-Chair

I. Barry Guerke, Co-Chair

Dennis L. Schrader, Co-Chair

Sidney Balick

Victor F. Battaglia, Sr.

Dawn L. Becker

Robert K. Beste, Jr.

Vincent A. Bifferato, Sr.

Mary C. Boudart

Crystal L. Carey

Michael D. Carr

Ben T. Castle

Thomas P. Conaty IV

Edward Curley

Gary R. Dodge

Shawn Dougherty

Mark F. Dunkle

David J. Ferry, Jr.

David C. Gagne

Robert D. Goldberg

Thomas Herlihy III

Glenn E. Hitchens

Clay T. Jester

Hon. Peter B. Jones

Richard I. G. Jones, Jr.

Rebecca Batson Kidner

Bayard Marin

James J. Maron

Wayne A. Marvel

James G. McMillan III

Michael F. McTaggart

Francis E. Mieczkowski, Jr.

Paulette Sullivan Moore

Michele L. Muldoon

Frank E. Noyes II

Elizabeth Y. Olsen

Donald E. Reid

David B. Ripsom

Kenneth M. Roseman

Thomas D. Runnels

H. Murray Sawyer, Jr.

R. Judson Scaggs, Jr.

Mary E. Sherlock

Edward A. Tarlov

Hon. Charles Toliver

Piet H. van Ogtrop

Kevin E. Walsh

David A. White

David N. Williams

Helen L. Winslow

Hon. William L. Witham, Jr.

Psychiatrist - Dr. Carol Tavani
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October 2013
Monday, October 7, 2013 • 12:30 p.m. 
senior lawyers committee Monthly luncheon Meeting 
delaware state Bar association, 405 north King street, suite 100, Wilmington
Tuesday, October 8, 2013 • 3:30 p.m. 
estates & trusts section Meeting 
connolly Gallagher llP, 1000 north West street, 14th Floor, Wilmington 
Friday, October 11, 2013 • 12:00 p.m. 
Multicultural Judges & lawyers section Meeting 
delaware state Bar association, 405 north King street, suite 100, Wilmington
Tuesday, October 15, 2013 • 12:30 p.m. 
labor & employment law section Meeting 
Morris James llP, 500 delaware avenue, suite 1500, Wilmington
Thursday, October 17, 2013 • 12:00 p.m. 
elder law section Meeting 
delaware state Bar association, 405 north King street, suite 100, Wilmington
Thursday, October 17, 2013 • 12:00 p.m. 
executive committee Meeting 
delaware state Bar association, 405 north King street, suite 100, Wilmington
Thursday, October 24, 2013 • 4:00 p.m. 
Family law section Meeting 
Bayard, P.a., 222 delaware avenue, suite 900, Wilmington
Monday, October 28, 2013 • 4:00 p.m. 
taxation section Meeting 
Morris James llP, 500 delaware avenue, suite 1500, Wilmington

november 2013
Monday, November 4, 2013 • 12:30 p.m. 
senior lawyers committee Monthly luncheon Meeting 
delaware state Bar association, 405 north King street, suite 100, Wilmington
Tuesday, November 5, 2013 • 12:00 p.m. 
corporate council section Meeting 
delaware state Bar association, 405 north King street, suite 100, Wilmington
Wednesday, November 6, 2013 • 12:30 p.m. 
Women and the law section Meeting  
Morris nichols arsht & tunnell llP, 1201 north Market street, Wilmington
Thursday, november 7, 2013 • 4:00 p.m. 
real & Personal Property section Meeting 
Woloshin, lynch, natalie & Gagne, P.a., 3200 concord Pike, Wilmington
Friday, November 15, 2013 • 12:00 p.m. 
Workers’ Compensation Section Meeting and Happy Hour 
Young conaway stargatt & taylor llP, 1000 north King street, Wilmington
Tuesday, November 19, 2013 • 12:30 p.m. 
labor & employment law section Meeting 
Morris James llP, 500 delaware avenue, suite 1500, Wilmington
Thursday, November 21, 2013 • 12:00 p.m. 
elder law section Meeting 
delaware state Bar association, 405 north King street, suite 100, Wilmington
Thursday, November 21, 2013 • 12:00 p.m. 
executive committee Meeting 
delaware state Bar association, 405 north King street, suite 100, Wilmington

exeCUTive COMMiTTee
Gregory Brian Williams
President

Yvonne takvorian saville
President-elect

richard a. Forsten
vice President-at-Large

Miranda d. clifton
vice President, 
new Castle County

Mitchell William May
vice President,  
Kent County

Michael ryan smith
vice President,  
Sussex County

david J. Ferry, Jr.
Secretary

Michael F. Mctaggart
Assistant Secretary

david a. Felice
Treasurer

William Patrick Brady
Assistant Treasurer

theresa v. Brown-edwards
Past President

the Honorable alex J. smalls
Judicial Member

Mary i. akhimien
Assistant to President

Michael Houghton
Legislative Liaison

santino ceccotti
Johnna M. darby
reneta l. Green-streett
laina M. Herbert
Brenda James-roberts
christopher l. Kenny
robert J. Krapf
thomas P. McGonigle
david c. shelton
Monte terrell squire
david a. White
Members-at-Large

rina Marks
executive Director

SeCtioN & Committee meetiNgS

Please contact Janice Myrick at jmyrick@dsba.org or (302) 658-5279 to have your  
Section or Committee meetings listed each month in the Bar Journal.
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What Would the World Look Like if There  
Was Privacy on the internet?

E arlier this year when former 
National Security Agency 
(“NSA”) contractor Edward 
Snowden leaked top-secret 

NSA information about the federal 
government’s surveillance activities on 
phone and internet communications, 
data privacy and security warning bells 
went off all over. The U.S. government 
has been spying for years. Spying and 
surveillance have been facts of life, so 
why was anyone surprised when this 
surfaced? Should anyone still have an 
expectation of privacy when they are 
using the internet?  

There are many court decisions, in-
cluding a recent decision from the Court 
of Chancery, where employees who use 
company computers to communicate 
with their lawyers could not assert any 
privilege to those communications. 
What if you are using your personal 
computer to communicate with your 
attorney, should you have an expectation 
that the communications are private and 
protected from viewing by third parties? 
Maybe not, if you use Gmail. Google 
attorneys recently admitted in a court 
filing that as part of Google’s ordinary 
business practices, it was opening, read-
ing, and collecting information from 
Gmail users’ e-mail. What is Google 
doing with your information? Is Google 
collecting your personal information for 
spam filtering or advertising? In short, 
Gmail users now know that Google does 
not respect any right of privacy that its 

users might think they have. If this lack 
of privacy is pervasive on the internet, 
what are our options?  

Welcome to Tor … The Private 
internet

Tor is an elaborate network of virtual 
pathways that allow people to fortify their 
privacy and security on the internet by 
concealing the origins or destinations of 
data and the people who send or receive 
that information. Tor was originally de-
signed for the U.S. Navy in 2001 as a way 
to protect government communications. 
It is now used by a wide range of indi-
viduals, government officials, journalists, 
activists, law enforcement officials and 
others. For example, journalists can use 
Tor to communicate with whistleblowers 
or confidential sources. Wiki leaks, the 
news organization, relies on Tor Hidden 
Services, a part of the Tor Project, to 
conduct investigations. 

Tor Hidden Service uses a technique 
called “onion routing” (hence the reason 
that their sites have addresses ending in 
“.onion”) where messages are repeatedly 
encrypted and then sent through several 
network nodes or connection points 
called onion routers. The idea of onion 
routing is to hide the geographic loca-
tion of the servers, protect the message 
content by encryption and  at the same 
time preserve the privacy of the sender 
and recipient of the message through 
a Tor network. Like peeling an onion, 
each onion router peels back or removes 

tipS oN teChNology
By Kevin F. Brady, esquire

a layer of encryption to uncover routing 
instructions and sends the message to the 
next router where the process is repeated. 

Tor was designed to push back 
against any government trying to control 
or track the flow of information on the 
world wide web. Andrew Lewman, the 
Executive Director of Tor, recently told 
the Pittsburgh Tribune-Review that “Tor 
continues to defeat censorship and allows 
citizens to access the open internet.” 

In 2011, that goal was put to the test. 
In Egypt, when thousands of people 
protested for democracy, Egyptian 
authorities tried to squelch the upris-
ing by cutting access to Twitter so the 
demonstrators could not communicate. 
The protestors took to Facebook and 
before the authorities could shut it down, 
instructions were posted to access the 
“hidden internet.” The protestors went 
to Tor to communicate and coordinate 
their activities and the Egyptian authori-
ties were shut out. 

A Word of Caution is Warranted
More than 80,000 users in the 

United States (500,000 worldwide) log 
onto Tor networks to access the internet. 
The users go there for a reason — to be 
anonymous and not be found or tracked. 
There are many average-Joe Tor users 
worldwide, but there is a dark side. Tor 
is known to be a safe haven for computer 
criminals to engage in nefarious activities 
involving drugs, child pornography, and 
the like. While there are other networks 
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that allow users to protect their identity 
and encrypt their messages, none is as 
large or complex as Tor. However, no 
network can guarantee anonymity and 
Tor is no exception. One of the advan-
tages and disadvantages of Tor is that it 
relies on volunteers to control the nodes 
or switches where information passes. 
That can provide a significant level of 
anonymity, but also some vulnerability. 

The Tor Project provides free soft-
ware and an open network to anyone 
who wants to join. For more informa-
tion, you can go to the Tor Project 
website at Torproject.org. 

Kevin F.  Brady  i s  a  l i t i ga t i on 
member at eckert seamans cherin 
& Mellott, llc and can be reached at  
kbrady@eckertseamans.com. 

“tips on technology” is service of 
the e-discovery and technology law 
section of the delaware state Bar 
association.

Fifth Annual Bar Association and Bar 
Foundation Seminar on november 22, 2013 
to Feature Justice Randy J. Holland and 
ABA President James R. Silkenat

T he Fifth Annual Seminar 
co-sponsored by the Bar As-
sociation and the Delaware 
Bar Foundation will be held 

on Friday, November 22, 2013, at the 
Chase Center on the Riverfront. Co-
chaired by Supreme Court Justice Randy 
J. Holland and Harvey Bernard Ruben-
stein, Esquire, the seminar has become 
one of the most prominent offered in 
continuing legal education.

The featured speakers this year will 
be Justice Holland and American Bar 
Association President James R. Silkenat. 

Justice Holland will discuss his re-
cently published book Delaware’s Destiny 
Determined By Lewes. It is the intriguing 
story of how the ruling in the legal battle 
in the English courts between William 
Penn and Lord Baltimore ensured Dela-
ware’s future as an independent state. 

ABA President Silkenat, who took 
office in August 2013, will speak on the 
subject of “Legal Education and Access 
to Justice: Our Current Legal Paradox.” 
A former chair of the ABA’s International 
Law Section (and recipient of its Lifetime 
Achievement Award in 2007), former 
state delegate and member of the ABA’s 
House of Delegates since 2009, Co-Chair 
of the ABA Solo and Small Firm Leader-
ship Coalition, National Chair of the 

Fellows of the American Bar Foundation, 
and former member of the ABA’s Board 
of Governors and its Executive Commit-
tee, he has had a long and distinguished 
record of active public service in the 
American Bar.

A dynamic program also is planned. 
In the morning, Louis B. Ferrara, Esquire, 
will outline the obligations of lawyers 
to represent their client’s best interests 
to avoid disciplinary proceedings in 
“The Ethics of Legal Representation” 
to be followed by attorney Margaret M. 
(Molly) DiBianca’s review of “Technol-
ogy’s Impact on Your Practice.” After a 
break, Edmund D. Lyons, Jr., Esquire, 
and Richard A. DiLiberto, Jr., Esquire, 
will describe “The Legal Implications of 
Rule 11 in Civil and Criminal Cases,” 
which has become a subject of increasing 
importance to all practicing lawyers.

The afternoon will conclude with a 
panel discussion on workers’ compensa-
tion, one of the expanding areas of law 
practice for many Delaware lawyers. The 
panel participants are Anthony M. Frabi-
zzio, Esquire, Jessica L. Julian, Esquire, 
Edward B. Carter, Jr., Esquire, and Jessica 
L. Welch. Esquire.  

Available for Arbitration and
Mediation Services

30 years experience as a Trial Attorney

Mary E. Sherlock, Esquire
302.346.6377 | msherlock@wglaw.com

WG_4.95x2.375_AD_3413:3.4.13 3/4/13 2:50 PM Page 1

The 4Sight Group is an         
information technologies (IT) 
company that has a specialty 
niche in serving law firms in 

Delaware. Give us a call. 
 
 
 
 
 

4SIGHT GROUP LLC 
4023 Kennett Pike, Suite 233  

Wilmington, DE 19807 
Phone: 800-490-2131 X88 

www.4sightgroup.com 
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A September 12, 2013, ABC 
News story by Alan Farnham 
reports that Home Depot is 
using California’s Civil Shop-

ping Law as a “profit center,” demanding 
damages from accused shoplifters as an al-
ternative to civil or criminal prosecution. 
Home Depot permits accused shoplifters 
to leave after submitting personal identi-
fying information and signing a docu-
ment to stay out of the store for ninety 
days. The suspects are also provided a 
one-page document entitled “Notice of 
Intent to Exercise the Rights and Potential 
Remedies of Home Depot.” That notice 
warns of potential criminal charges and 
civil claims related to the incident stating, 
“You will soon receive further informa-
tion from the Home Depot’s attorneys 
regarding demand for the civil penalty.”  
Failure to respond promptly, it warns, 
might subject them to further liability. 

According to the ABC News report, 
one such accused shoplifter received a 
letter four days later from a law firm de-
manding payment of $350 within twenty 
days or else a suit would be filed. The 
suspect did not respond and received a 

second letter af-
ter the twenty 

days boosting the 
requested payment to $625 

adding the threat that if suit 
was filed, Home Depot would also 

seek “damages, attorneys fees, and court 
costs.” The demand noted that payment 
could be by credit card, but a $14.50 “con-
venience fee” would be added. The accused 
shoplifter retained counsel who filed suit  
against Home Depot labeling such de-
mand letters a “fraudulent business prac-
tice” alleging that the retailer had never 
filed a single lawsuit under the California 
Anti-Shoplifting Law. 

Per Farnham, approximately 20% of 
the recipients of such threatening letters 
send in the demanded fees and law firms 
working for Home Depot remit approxi-
mately 75% of what is collected to the 
retailer. In discovery, a principal of one of 
the law firms (who are not a party to the 
class action suit) was deposed and testi-
fied that it had collected approximately 
$10 million per year on behalf of its larg-
est retail clients identified as Walmart,  
K-mart, J.C. Penney, and Walgreen’s. 

So, what is the propriety of an at-
torney threatening criminal prosecution 
on behalf of a client as leverage in a civil 
matter? “Ethically Speaking” dealt with 
the topic for the first time in October 
1995 and it has been a frequent subject of 
inquiry in my professional responsibility 
practice over the years. 

As noted in the 1995 column, former 
disciplinary Rule 7-105(a) of the Model 
Code expressly provided that “A lawyer 
shall not present, participate in present-
ing, or threaten to present criminal 
charges solely to obtain an advantage 
in a civil matter.” At least one Delaware 
attorney was disciplined under that Rule. 

A professional entertainer purchased 
a piano with a down payment and fi-
nancing of the balance. The purchaser 
stopped payments and retained the of-
fending attorney in a counterclaim alleg-
ing that the piano was defective. After 
unsuccessfully attempting to negotiate 
the return of the down payment, the 
piano was repossessed at the Tally Ho 
where the client was performing. The 
attorney instructed his client to file 
criminal charges against the president 
of the piano company alleging that the 
repossession constituted theft. 

The attorney was found to have com-
mitted professional misconduct by coun-
seling and assisting his client in conduct 
he knew to be illegal (malicious prosecu-
tion) (DR 7-102) and for participating 
in criminal charges solely to obtain an 
advantage in a civil matter (DR 7-105). 
(Name Omitted), 406 A.2d 20 (1979). 
The Censor Committee (the predecessor 
to the Board on Professional Responsibil-
ity when the Bar Association rather than 
the Court was responsible for attorney 
discipline) imposed a public reprimand 
and $1,000 fine payable to the Clients’ 
Security Trust Fund. 

ethiCAlly SpeAkiNg
By charles slanina, esquire

Or else: The Propriety of Threatening Criminal 
Charges to Leverage a Civil Settlement
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Charles Slanina is a partner in the firm 
of Finger & slanina, llc. His practice 
areas include disciplinary defense 
and consultations on professional 
responsibility issues. additional infor-
mation about the author is available at  
www.delawgroup.com.

ABA Model Rule 4.4 and Rule 4.4 of 
the Delaware Lawyers’ Rules of Profes-
sional Conduct subsequently eliminated 
the express Model Code ban on lawyer 
threats of criminal charges to obtain a 
civil advantage. The drafters’ reasoning 
was that other rules address the same 
behavior. Nevertheless, a large minority 
of jurisdictions retain the Model Code 
prohibition.

The ABA addressed this issue after the 
rule change in Formal Opinion 92-363 
(July 6, 1992) concluding that a threat to 
bring criminal charges for the purpose of 
advancing a civil claim does not violate 
the Model Rules if certain conditions 
are met. The ABA had previously issued 
contrary advisory opinions based on the 
Model Code, Informal Opinions 1427 
(1978) and 1484 (1981). However, the 
ABA also concluded that threatening a 
disciplinary complaint against opposing 
counsel in order to induce agreement to a 
settlement in a civil case is impermissible. 
ABA Formal Opinion 94-383 (1994). 

The Delaware State Bar Association 
issued Advisory Opinion 1995-2 which 

adopted ABA Formal Opinion 92-363. 
The member of the Bar who requested 
that opinion asked whether he could use 
the threat of criminal charges against 
the executor of his client’s husband’s Es-
tate to induce a settlement of his client’s 
claims against the Estate. In addition to 
advising that such threats are not always 
prohibited, the opinion also concluded 
that an attorney and client may agree to 
refrain from reporting criminal charges in 
return for satisfaction of the client’s civil 
claims. As noted in the DSBA advisory 
opinion (as well as the October 1995 
“Ethically Speaking”), other jurisdictions 
have reached contrary conclusions.

In order to permissibly threaten 
criminal charges in connection with a 
civil claim, remember the three-step test 
outlined by ABA Formal Opinion 92-363 
(1992) and adopted in DSBA Opinion 
1995-2: (1) the criminal matter must be 
related to the client’s civil claim; (2) the 
lawyer must have a well-founded belief 
that both the civil claim and the crimi-
nal charges are warranted by the law and 
facts; (3) the lawyer does not attempt to 

exert or suggest improper influence over 
the criminal process. Some jurisdictions 
have added a prohibition against demand-
ing a higher settlement than would other-
wise be expected or supported by the facts 
or law when threatening criminal charges. 

Moral of this story? Think before you 
threaten and, as always, act in good faith.

“Ethically Speaking” is intended to stimulate 
awareness of ethical issues. It is not intended as legal 
advice nor does it necessarily represent the opinion of 
the Delaware State Bar Association. 

“Ethically Speaking” is available online. The 
columns from the past two years are available on 
www.dsba.org.  

Certified PubliC ACCountAnts & Advisors

Advancing Tradition since 1939

Find out how we can put our experience to work for you!

Providing Complete Tax, 
Audit and Accounting Services 
for Attorneys and Law Firms 

throughout Delaware

Scan with your mobile 
phone to learn more!

www.Coverrossiter.com 
(302) 656-6632 /CoverRossiter

@CoverRossiter

Business of the Year

Wilmington  •  Middletown

Cover & Rossiter Directors (left to right): Marie Holliday,  
Geoff Langdon, Loretta Manning and Peter Kennedy
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DuPont is an outstanding exam-
ple of a company with a sincere and 
dedicated commitment to providing 
high quality pro bono representation 
to Delaware’s indigent population. 
DuPont’s General Counsel, Thomas 
L. Sager and Assistant General 
Counsel Hinton J. Lucas, Jr., have 
instilled an ethic, which places a 
high value on pro bono work by em-
ployees at all levels of the Legal De-
partment. Consequently, DVLS, the 
Office of Child Advocate (OCA), 
and other agencies have benefited 
greatly from the pro bono efforts 
of DuPont lawyers, paralegals, and 
support staff. 

The Commitment Award will 
be given to both Shauna T. Hagan, 
Esquire, of Kelleher & Laffley, and 
David B. Brown, Esquire, of Potter 
Anderson & Corroon LLP. This 

award is presented to members of the Bar 
who have demonstrated a sterling com-
mitment to pro bono work throughout 
his or her career by dedicating time and 
energy to the support and provision of 
legal services. 

Shauna T. Hagan took her first case 
at OCA in April 2005. She is still repre-
senting one of the two children involved 
(the other was adopted). She has taken 
other cases while continuing to represent 
that child. She has represented 5 children 
in all, donating over 112 hours (this does 
not include any time for the case she has 
been on since 2005, so obviously that 

By susan simmons

A s an early kick-off to 
the National Pro Bono 
Celebration, we held our 
third Wills Mega-Event 

on Saturday, September 21, 2013 
that included the already successful 
program Wills for Seniors and the 
newly-formed Wills for Veterans. This 
event was held following an abbrevi-
ated event in Dover in May at which 
we helped two-dozen clients ensure 
their family’s legal affairs are in order. 
It was the third such event sponsored 
by the Delaware State Bar Association 
in partnership with the Multicul-
tural Judges & Lawyers Section, the 
Veterans Law Committee, and the 
all-important DVLS coordination 
efforts, headed by Jacki Chacona, 
Esquire, and her recruited volunteers, 
paralegals, students, and staff.

Over 20 private attorneys volun-
teered. Without fail, everyone said 
it was extremely rewarding and worth 
giving up a Saturday. We got a real sense 
that we were helping people. Everyone 
got a detailed appraisal of their situation 
and advice on what to do or what to file.

As has been our tradition, we will 
honor those that celebrate pro bono 
throughout the year at our Christopher 
W. White Distinguished Access to Justice 
Awards Breakfast in the du Barry Ball-
room of the Hotel du Pont on Thursday, 
October 24, 2013 starting at 8:00 a.m.. 
The service awards are given in the name 
of Christopher W. White, a long-time 

attorney with the Community Legal Aid 
Society of Delaware, who died in April 
2010 at the age of 48. Chris was widely 
know and respected for his advocacy work 
on behalf of the poor, homeless, disabled, 
elderly, troubled, and down-trodden 
people of Delaware. We are happy to an-
nounce the 2013 recipients:

The Leadership Award will be pre-
sented to DuPont Legal. This award is 
presented to a legal organization (legal 
department or law office) that has dem-
onstrated outstanding leadership in the 
field of pro bono service to Delaware’s 
indigent population. 

ACCeSS to JuStiCe Spotlight
Access to 
Jus t i ce
For the Public Good
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National Pro Bono Celebration 
October 20 - 26, 2013

The Road to Access to Justice
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Susan Simmons is the director of 
development & access to Justice co-
ordination at the delaware state Bar 
association and can be reached at 
ssimmons@dsba.org. 

number will be huge). She has also re-
cently been involved with guardianship 
statute revisions and OCA’s presentation 
for the Sisters in Success Conference. She 
is always one of the first names given out 
by OCA to people who call looking for 
a family law attorney. 

Currently, David B. Brown devotes 
his working time exclusively to charitable 
and pro bono endeavors, and is active on 
the boards of several charitable organi-
zations including Delaware Volunteer 
Legal Services (“DVLS”), Delaware 
Hospice (Officer and Executive Com-
mittee member), Planned Parenthood 
of Delaware (Board Chair and Executive 
Committee member), The Delaware 
Historical Society (Executive Commit-
tee member), and the Delaware State 
Chamber of Commerce. He also serves 
on the Executive Committee and as an 
Officer of the Carpenter-Walsh Delaware 
Pro Bono American Inn of Court, which 
promotes pro bono efforts by members of 
the Delaware Bar. He helped found and 
previously chaired DVLS, a statewide 
volunteer lawyer program that provides 
pro bono legal services to the poor.

The Achievement Award will be 
given to Lieutenant Colonel Roy A. 
(“Drew”) Hilferty, Staff Judge Advocate 
with the Delaware National Guard. This 
award is presented to a member of the 
Bar who has shown an exemplary recent 
contribution to pro bono services (gener-
ally in the past one to three years) and 
stands as a role model to other attorneys. 

Roy A. Hilferty, known to friends 
and family as Drew, has dedicated his 
entire professional career to the service 
of others. Drew’s dedication to country, 
family and the people of Delaware can 
be seen in practice every day. Drew has 
been an attorney in the JAG Corps since 
1999, so service to others is an inherent 
part of his job. For the past few years, 
he has been the Staff Judge Advocate for 
the Delaware National Guard. In 2010, 
a number of years after his graduation 
from law school and admission to the 
Pennsylvania and New Jersey Bar, Drew 
decided to take the Delaware Bar. Al-
though his job as a federal employee did 
not require admission to the Delaware 

Bar, Drew believed that it was important 
to be better able serve his clients and to 
be part of the legal community in Dela-
ware. After Drew passed the Delaware 
Bar, he almost immediately began vol-
unteering for Delaware Volunteer Legal 
Services (DVLS). In fact, he even ar-
ranged to do volunteer work for them as 
he was completing his LLM in Law and 
Government from American University. 

The DSBA Service to Children Award 
will be presented to Young Conaway 
Stargatt & Taylor, LLP. This award is 
given to an individual lawyer, legal pro-
fessional, or organization principally 
including lawyers, which demonstrates 
outstanding commitment to, and work 
for, children in the provision of legal or 
community services. It may be given 
to volunteers or those employed in the 
provision of legal services for children.

Once again, as part of this ceremony, 
United Way of Delaware will present 
their Christopher J. Battaglia Memo-
rial Awards – Celebrating the Joy of 
Helping to Potter Anderson & Corroon 
LLP (Large Firm Participation); DLA 
Piper (Small Firm Participation); and 
the Tocqueville Society Award to Potter 
Anderson & Corroon LLP.

This year has been another in which 
the DSBA membership has made an ef-
fort to celebrate pro bono by generously 
giving of their time and talent to ensure 

access to justice for Delawareans regard-
less of their ability to pay. Thank you!

If you or your firm are interested or 
already participates in pro bono, let us 
know:

Susan Simmons
Director of Development 
& Access to Justice Coordination
Delaware State Bar Association
405 North King Street, Suite 100
Wilmington, DE 19801
ssimmons@dsba.org
302-658-5279 ext. 101  

Pro Bono Opportunity of the Month

Business Network Seeking 
Pro Bono Legal Advice

National projections show that STEM occupations (Science, Technology, 

Engineering and Mathematics) will represent the greatest growth in the 

next decade. The STEM Business Network is a group of businesses that 

support STEM Education in Delaware. They are an informal group that 

meets regularly. The STEM Business Network is seeking pro bono legal advice. 

Contact: Laurel Lichty at laurel.lichty@DOE.K12.DE.US or (773) 715-0666. 
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THURSDAY, OCTOBER 24, 2013 | 8:00 A.M.
THE DU BARRY ROOM | HOTEL DU PONT, WILMINGTON

Presentation of the DSBA Access to Justice Tribute to
Gregory Brian Williams, Esquire, President, Delaware State Bar Association

Presentation of Pro Bono Celebration Week Proclamation to Delaware Volunteer Legal Services by
Melanie George Smith, Esquire, Delaware State Representative

$30 Per Person • Please RSVP by October 18, 2013

2013 Christopher W. White Distinguished  
Access to Justice Awards Breakfast

LEADERSHIP AWARD

DuPont Legal

ACHIEVEMENT AWARD

Lieutenant Colonel Roy A. (“Drew”) Hilferty 
Staff Judge Advocate

COMMITMENT AWARD

Shauna T. Hagan, Esquire
Kelleher & Laffey

and
David B. Brown, Esquire 

Potter Anderson & Corroon LLP

SERVICE TO CHILDREN AWARD

Young Conaway Stargatt & Taylor, LLP

UNITED WAY OF DELAWARE 
CHRISTOPHER J. BATTAGLIA MEMORIAL AWARD RECIPIENTS

SMALL FIRM 

DLA Piper

LARGE FIRM 

Potter Anderson & Corroon, LLP

EMERALD AWARD:  
MOST TOCQUEVILLE SOCIETY MEMBERS 

Potter Anderson & Corroon, LLP

DELAWARE STATE BAR ASSOCIATION PRESENTS

AWARDS PRESENTATION

2013 Distinguished Access to Justice Awards Breakfast • October 24, 2013
Please RSVP by October 18, 2013

Please include names and DE ID numbers of all attendees with response.

Name:  ______________________________________________________________  DE Bar ID No.:  __________________

E-mail  (required):  ___________________________________________________________________________________

Firm:  _______________________________________________________________  Phone:  ________________________

Address:  ____________________________________________________________________________________________

Check/Charge in the amount of $  _____________  enclosed. ($30 per person)      Please make checks payable to DSBA.

p MasterCard   p Visa   p Amex   p Discover    Expiration date:  ________   Card No.:  ____________________________

Signature:  ___________________________________________  (Required if card purchase)    Billing Zip Code:  ___________

Please return completed RSVP to DSBA. Mail to 405 N. King Street, Suite 100, Wilmington, DE 19801  
By fax to (302) 658-5212 or e-mail to ssimmons@dsba.org
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Available For Labor & Employment 
And Noncompete/Nonsolicit 
Arbitrations and Mediations 

Sheldon N. Sandler, Esquire

302.571.6673ssandler@ycst.com

Over 40 years’ experience in labor and employment matters

Of Counsel 

MEDIATION/ARBITRATION
 

JOHN A.  ELZUFON, Esq.
38 years Trial Attorney experience -- jury and non-jury.
Legal background in professional liability (including medical, legal, accounting and 
engineering negligence), personal injury, corporate, trade secrets, construction, real 
estate and environmental cases.
Pre legal background in engineering and construction: Engineering undergraduate 
degree and three years of field experience as a chemical engineer for DuPont and as a 
construction engineer for the U.S. Army Corps of Engineers.
jelzufon@elzufon.com
302-504-3221

MEDIATION – ARBITRATION:  
Employment – Civil Litigation

Richard R. Wier, Jr. (44 years experience)

MARSHALL DENNEHEY
WARNER COLEMAN & GOGGIN

rrwier@mdwcg.com
302.552.4350
marshalldennehey.com

rrwier@mdwcg com

Alternate Dispute Resolution Section, Chair, DSBA
AV® Preeminent™ by LexisNexis Martindale-Hubbell 
Best Lawyers in Delaware – Labor and Employment Law
Super Lawyers – Labor and Employment Law
Civil Litigation – All Courts State & Federal

MEDIATION/ARBITRATION
 

BAYARD MARIN, J.D., PHD
Over thirty five years of civil litigation experience,  
largely personal injury and medical malpractice.

bmarin@bayardmarinlaw.com
302-658-4200

Supreme Court  
Review 2013:

 A Discussion of Decisions  
at the Highest State and  
Federal Judicial Levels

Friday, October 25, 2013
8:50 a.m. - 12:30 p.m. 

Registration and continental breakfast begin at 8:30 a.m.

Live in New Castle County at 
Delaware State Bar Association

405 N. King St., Suite 100, Wilmington, DE

Live webcast in Sussex County at 
Tunnell & Raysor

30 E. Pine St., Georgetown, DE

3.3 hours CLE credit for 
Delaware and Pennsylvania attorneys

Seminar Co-Chairs
The Honorable Randy J. Holland  

Supreme Court of Delaware

Harvey Bernard Rubenstein, Esquire

Featuring
Professor Michael J. Klarman

Sponsored by the  
Delaware State Bar Association
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Are your CLE Credit  
ducks in a row?

In addition to live 
seminars, the  
Delaware State Bar 
Association presents 
accredited Continuing 
Legal Education videos 
every weekday.
 
Call the DSBA at  
(302) 658-5279 for an 
appointment to view 
one of the many  
DSBA seminars. 

A complete list of all 
CLE videos is available 
on our website at 
www.dsba.org

Delaware State Bar Association 
405 N. King Street, Suite 100 
Wilmington, DE 19801
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Jenkins LLP 

We are pleased to announce that 

NEAL C. BELGAM 

has joined our firm as a partner. 

 
Neal joins our litigation practice, which 

includes corporate, commercial, employment, 
bankruptcy, insurance coverage and defense cases. 

Neal’s arrival adds IP litigation. 
 

Our lawyers also advise clients on corporate, 
alternative entity and employment law issues. 
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fundamental traditions and core values 
of the legal profession. As Joseph B. 
Bluemel, a Wyoming lawyer and sole 
practitioner, writes in the Wyoming 
Lawyer: “Professionalism. That is one 
of those fancy ten-dollar words. I guess 
today it would be better described as a 
hundred-dollar word or maybe even a 
five hundred-dollar word. When I think 
of the word Professionalism and try to 
conceptualize it, the Rules of Profes-
sional Conduct come to mind.”(2)

Clearly, lawyers know that while the 
concept of professionalism is difficult 
to describe, it is critical to their success 
because it simply exemplifies a lawyer’s 
commitment to excellence, efficiency, 
and civility.

Subsequently, there are many defini-
tions for professionalism. Taking all into 
consideration, we might define attorney 
professionalism as a dedication to service 
to clients and a commitment to promot-
ing respect for the pursuit of justice and 
the public good, characterized by ethical 
conduct, competence, good judgment, 
integrity, and civility.

On the other hand, and again using 
our example of John Doe, once practicing, 
most lawyers find their chosen profession 
a time-intensive, sometimes grueling 
profession. Long hours of hard work 

performed under intense pressure are too 
often a mainstay of a legal practice. Ad-
ditionally, and in recent years, the pres-
sure has grown considerably especially 
factoring the “great recession” and the 
lawyer “bubble.” Needless to say, lawyers 
cannot do their work properly, engage 
in public service activities, and provide 
proper attention to clients if they are 
overworked and overstressed. Like John, 
this condition may even lead to a lack of 
professionalism.

How, then, may we exhibit and keep 
our professionalism? First, here is a quick 
tip-sheet that I found in my research:

Lawyer’s Professionalism Creed
To my clients, I offer competence, 

faithfulness, diligence, and good judg-
ment. I will represent you, as I would 
want to be represented and to be worthy 
of your trust.

To the opposing parties and their 
counsel, I offer fairness, integrity, and 
civility. I will seek reconciliation and, 
if we fail to achieve it, I will make our 
dispute a dignified one.

To the courts, and other tribunals, 
and to those who assist them, I offer 
respect, truthfulness and courtesy. I 
will strive to bring honor to the search 
for justice.

a Message from the delaware lawyers assistance Program

Losing Your Professionalism

W ith the passage of time, 
John Doe, Esquire, a 
small firm practitioner, 
wants more from his 

professional life. Sadly, John finds himself 
dealing with what he feels is the mundane 
part of the day-to-day practice of law and 
caring less. In fact, John knows that he is 
becoming jaded, as well as cynical, about 
his business of practicing law. With cases, 
as well as with client communications, 
John is getting careless and lethargic. 
Furthermore, John finds himself procras-
tinating more and more and just zoning 
out. Bottom line, John is “clueless” that he 
is losing sight of his own view of what he 
does and how he does it. He is losing his 
professionalism. 

After law school and passage of the 
bar, new admitees are mandated to at-
tend their state bar’s professionalism 
classes. After practicing a few years, some 
attorneys may need a push to think about 
this word and concept again. 

So, what does “being professional” 
actually mean? For some, being profes-
sional means having advanced degrees 
and/or other certifications while dress-
ing smartly and doing a good job. The 
Merriam-Webster dictionary defines 
professionalism as “the conduct, aims, 
or qualities that characterize or mark 
a profession or professional person.” 
And, it defines a profession as “a call-
ing requiring specialized knowledge 
and often long and intensive academic 
preparation.”(1) 

The American Bar Association con-
siders the word a concept fostering the 

By carol P. Waldhauser, executive director

De-lAp ZoNe

““Needless to say, lawyers cannot do their work prop-
erly, engage in public service activities, and provide 
proper attention to clients if they are overworked 
and overstressed.
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Carol P. Waldhauser is the execu-
tive director of the delaware lawyers  
assistance Program and can be 
reached at cwaldhauser@de-lap.org.

nessman. If you seek riches, become 
a businessman and hire an attorney.

16. Remember, there is no such thing as 
billing 3,000 hours a year. Ward off 
burnout and keep a healthy balance 
in your life. 

17. Tell your clients how to behave — if 
they cannot, they do not deserve you 
as their attorney.

18. Solve problems – do not become one.
19. Have ideals you believe in and set 

goals.
20. Do not do anything that you would 

not be proud to tell your mother 
about!

(In part: The 20 Golden Rules/Florida 
Lawyer’s Assistance Program)

Redefine your lawyer professionalism 
in the 21st century. Take the time to read, 
as well as audit your own Principles of 
Professionalism for Delaware Lawyers. If 
you feel like our example John who has 
become jaded, cynical and even careless 
— make changes. If you cannot do it 
alone, the Professional Guidance Com-
mittee will help.

To the profession, I offer assistance. 
I will strive to keep our profession a high 
calling in the spirit of pro bono and public 
service.

To the public, I offer service. I will 
strive to improve the law and our legal 
system, serving all equally, and to seek 
justice through the representation of my 
clients.

The NC Chief Justice’s Commission on 
Professionalism’s Lawyer’s Professionalism 
Creed is modeled after The Lawyer’s Creed in 
the State of GA.

Also, remember, the 20 Golden Rules 
in being a professional attorney:
1. Behave yourself.
2. Answer the phone and e-mails.
3. Return your phone calls and e-mails.
4. Pay your bills (and if you cannot – 

get help).
5. Keep your hands off your clients’ 

money.
6. Tell the truth.
7. Admit ignorance (Do not take cases 

that you cannot handle).
8. Be honorable.
9. Defend the honor of your fellow at-

torneys.
10. Be gracious and thoughtful.
11. Value the time of your fellow at-

torneys.
12. Give straight answers.
13. Avoid the need to go to court.
14. Think first.
15. Define your goals: Remember you 

are first a professional, then a busi-

Getting help doesn’t  
sabotage your career...

...but not getting help can.
The Delaware Lawyers Assistance Program (DE-LAP) was created to confidentially 
help Judges and Lawyers with substance abuse/dependence and/or mental and 
physical health problems. 

Carol P. Waldhauser, Executive Director 
Direct: (302) 777-0124, Toll-Free: 1-877-24DE-LAP, or the Emergency Toll-Free Hotline: 1-877-652-2267

e-mail: cwaldhauser@de-lap.org                      website: www.de-lap.org

Remember, to be a Delaware lawyer 
means to implement integrity, compas-
sion, learning, civility, diligence, public 
service, as well as your conduct of litiga-
tion 24/7. 

Need more information or assis-
tance? E-mail cwaldhauser@de-lap.org 
or call (302) 777-0124 or toll-free 
1-877-24DELAP and visit www.de-lap.org.

REFERENCES:
Miriam Webster Dictionary, “Professional”; 

“Professionalism.”

Professionalism - A Ten-Dollar Word or a Way 
Of Life? by Joseph B. Bluemel, Esquire, “Wyoming 
Lawyer,” August  2013, P. 37.   

Save the Date 
Office and Trial Practice

Friday, November 22, 2013 • Chase Center on the Riverfront, Wilmington, De
Featuring Guest Speaker James R. Silkenat, esquire

President, American Bar Association, 2013-2014

Celebrating the 90th Anniversary of the Delaware State Bar Association
Registration Form to Follow
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N ot many people are lucky enough (or sufficiently persistent) to pursue their 
childhood passions into their adulthood. Even fewer folks are able to com-
bine that passion with their livelihood. Only a select few find a way to do 
what they love alongside their colleagues while giving back to others. But, 

that is exactly what Superior Court Judge Robert B. Young and James G. McGiffin, 
Jr., Esquire, have been able to accomplish for more than a decade. Madame Bovary: Ho 
Ho Ho is the latest (and perhaps greatest) in a series of Lex Lyrica Productions written 
by Judge Young and co-produced with longtime friend and colleague, Jim McGiffin 
(with a little help from their friends). Rivaling the creative outpourings from famed 
duos like Gilbert and Sullivan and Rogers and Hammerstein, these two friends (Young 
and McGiffin) have been together since the late 90s bringing quality musical theatre to 
the delight of Delaware audiences everywhere. In June, their volunteer troop of actors, 
dancers, musicians, and technical gurus plucked from the courtrooms, law offices, and 
government buildings across all three counties gathered together to begin rehearsals for 
Madame Bovary: Ho Ho Ho, the sixth in a series of musical comedy extravaganzas. The 
show will be coming to a theatre near you in November 2013. As always, proceeds from 
the show will go to benefit the Combined Campaign for Justice. 

Recently, the AOC had the pleasure of sitting down with Young and McGiffin to 
find out just how (and why) these two do it.

Throughout the twists and turns in 
Judge Young’s career, music has been his 
constant, from high school bands (as a 
self-taught guitarist) to college theatre to 
the Grid Iron in Ohio where he got an 
opportunity to write music. His first taste 
of “showing” got him hooked. You can ask 
him why he loves it, but the smile on his 
face will tell you more than his words. His 
very first Delaware production, The King 
v. Elliner Ruttee: the Joy of Maidenhood (a 
little operetta) in 1999, was created at the 
request of Justice Maurice A. Hartnett III 
who asked Judge Young to produce a show 
to commemorate the 300th anniversary of 
the Court on the Green. The original show 
was to be based on an early case involving 
a man who was tried and hung for murder. 
Not one to say no, and unable to resist the 
lure of musical comedy (and not able to see 
the inherent humor in a hanging), Judge 
Young accepted the mission, but quickly 
changed the theme, basing his production 
instead on the case of a madam arrested 
for running a brothel who was acquitted 
by the jury (“possibly clients?” ponders 
Judge Young). The call for volunteers for 
the show was immediately answered by 
McGiffin willing to put his bass talents 
to use only to be tapped for the lead — a 
part that he describes as “un-singable.” As 
is his wont, Judge Young adopted the lyr-
ics for the production from the Delaware 
criminal code setting them to a tune from 
The Pirate of Penzance. In addition to Jim, 
crew from the local theatre guild helped 
to make the show a great success, despite 
the fact that they were still recruiting for 
parts the day before the performance. 
From these humble beginnings, Young and 
McGiffin have gone on to collaborate on 
a series of musical productions including 
Macbeth: a Family Musical (2004), A Tale 
of Two Cities: The Rock Opera (2007), Moby 
Dick: The Maritime Musicale (2009), and 
An American Tragedy: A Comedy (2011). 

So what is their formula? According to 
Judge Young there really isn’t one, except 
for a few key elements. The two start plan-
ning the next show before the end of the 
current one. Jim has made lots of sugges-
tions for show themes over the years, not 
one of which Judge Young has ever used. 
Following his creative inclinations, Judge 
Young takes a book that most people claim 

For the Love of It All
By amy arnott Quinlan, esquire

From left to right, Tanya Pino, Esquire, and James G. McGiffin, Jr., Esquire, on stage in a Lex Lyrica production of Macbeth.
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to have read, but only few ever really 
did — the denser and more depressing 
the material the better. Using the cliff 
notes as his guide (“maybe,” notes Jim), 
he then turns the text into a work of 
musical art (or slapstick humor or…?) 
depending upon the onlooker’s taste. 
Judge Young is “all about the rhyme. 
Rhythm and tune just exist in [his] 
head.” Then, it is up to Jim as band 
leader, along with his talented group of 
musicians (including Judge Young on 
banjo) to turn the demos into a musical 
production worthy of highbrow audi-
ences statewide. “One cannot overstate 
my appreciation for the efforts of the 
real musicians who take my thoughts 
and put them into some form — and 
particularly Jim, who has a million things 
going on, but puts all that music into 
arrangements for eight different instru-
ments — a task that is just unimaginable 
to me,” stated Judge Young.

Charity has always been a component 
of the Lex Lyrica Productions, beginning 
with the Make a Wish Foundation and, 
later on, the Combined Campaign for Jus-
tice. Jim thinks the fundraising compo-
nent is beneficial in two ways: the shows 
have raised some serious money over the 
years (in excess of $50,000) to benefit 
the underserved, but it also gives folks a 
reason to come out beyond their own self 
interest. Lawyers are busy people and the 
community outreach piece gives lawyers 
from different fields an opportunity and 
a reason to mingle with colleagues while 
doing something they love.  

How have the shows changed since 
the beginning? “They just keep getting 
better,” noted Judge Young. According to 
McGiffin: “The performances are tighter 
and the music and production values have 
improved.” When asked what has been 
most surprising over the years, Judge 
Young stated “I am always surprised by 
the enormous talent of lawyers.”

We listened as the two friends remi-
nisced about the many memorable perfor-
mances — Tim Donovan, Mike Cochran, 
Jerry Hager, Janine Salomone, David 
Bever, Dave Baumberger, Mindy Clifton, 
Mike Tucker, Erin Della Barca, Ryan 
Browning; musicians like Tom Walsh, 
Dave O’Connor, Superior Court Judge 
Mary Johnston … and the list goes on. 
Judge Young recounts receiving a call from 
Supreme Court Justice Randy J. Holland 
saying, “‘I have a clerk who wants to do 

something in the musical.’ Of course, I 
wouldn’t decline, but I was not expect-
ing much. During rehearsal, Jenness 
(Parker) is sitting down, back against 
the wall, cross-legged. I am instruct-
ing someone on how to sing the piece 
and Jenness says ‘something like this?’ 
and belts the song out from the floor. 
Unbelievable!”

Greg Johnson (repeat cast member) 
played for Judge Young’s little league 
team as a kid. “We were in need of a 
male lead. Someone told me Greg had 
a great voice. So, I picked up the phone 
and called him and reminded him of 
all those years I spent coaching him 
and that he owed me. He is one of the 

best rock n’ roll singers I have ever heard. 
He’s been part of the shows ever since,” 
said Judge Young. As for disappointments, 
neither could recall any, other than perhaps 
wishing to see more support from the com-
munity and greater attendance statewide. 

Why keep doing it? McGiffin says he 
cannot say no to Judge Young. “He is stun-
ningly generous of his time. He is one of 
the most joyful people I have ever met. You 
are just drawn to him and his incredibly 
positive outlook on life. He’s just fun to be 
around. It’s also a good way to show that 
lawyers are people and that they care about 
their community.” As for Judge Young, 
McGiffin says he doesn’t think he can 
stop. Judge Young admits his compulsion 
to write. “Sometimes I will ask my wife to 
stop by the side of the road so that I can 

Jim McGiffin was a music major at the University 
of North Texas where he studied upright bass. 
Ultimately choosing to pursue law instead of 
music (Jim would attribute the shift to being 
outnumbered by other talented musicians – we 
might suggest that fate had a hand in guiding 
him to law), McGiffin attended Boston College 
(class of 1985) where he met his wife, Kathy.  

He took a job at the Delaware’s Community 
Legal Aid Society, Inc. where he has served 
in numerous capacities (including Executive 
Director).  He also served four years as Family 
Court Commissioner in Kent and Sussex 
Counties and currently acts as Delaware Senate 
Attorney.  

He has two children – Bridget (Americorps/
Vista Volunteer in west central Louisiana) and 
Connor (musical theater student at University 
of Michigan).

Judge Young Graduated f rom Denison 
University in 1965 where he met his wife Karen 
(“dating her was the luckiest thing” says Judge 
Young).  He tried his hand at business school 
at Wharton and ultimately decided that law 
school was a better fit, graduating with a J.D. 
from Ohio State in 1968. 

Settling in Delaware, Judge Young began his 
legal career at the law firm of Prickett Jones 
Elliott Kristol & Schnee and later opened 
his own firm prior to his appointment to the 
Superior Court on February 17, 2005. 

Judge Young has two sons: Randy is a 
Psychology Professor at Bridgewater College 
in Virginia and Jeff is an attorney and practiced 
with Judge Young before he took the Bench.

Jim McGiffin, Esquire, and Judge Robert Young, long time 
collaborators in charitable musical productions.

For the love (continued on page 25)

Come on out and see a show!
The Tatnall Theatre, Wilmington
november 15th & 16th at 7:00 p.m.

For tickets contact:
Janine M. salomone (302)984-6128 or 

jsalomone@potteranderson.com
or http://hillerarban.com/legaltheater/

The Schwartz Center, Dover
november 17th at 2:00 p.m.

For tickets contact:
lindsay at (302) 739-5331
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Mythmash: Constitutional Myths,
What We Get Wrong and How to Get It Right
By Ray Raphael (The new Press, 2013)

T here is very little in the world 
that is black and white. There 
are shades of gray. And nu-
ance. In Constitutional Myths, 

What We Get Wrong and How to Get 
It Right, author Ray Raphael looks at 
what he terms eight “myths” about the 
Constitution and the founding era, and 
demonstrates that these “myths” are not 
nearly as reliable, or as black and white, 
as they seem. He does an excellent job 
of taking readers back to the founding 
era and placing decisions and events in 
historical context. Indeed, although not 
a book written about the founding in the 
traditional, descriptive, and linear man-
ner, Raphael’s book nevertheless does an 
excellent job of providing an overview of 
the issues and people involved in creating 
the Constitution. If there is one fly in 
the ointment, though, it may simply be 
that Raphael wants to deconstruct some 
“myths” that really are not as mythic as 
he makes them out to be.

For example, as his first “myth,” Ra-
phael challenges the notion that “[t]he 
framers of the Constitution opposed a 
strong central government.” However, it 
is not really clear where this alleged myth 
comes from, nor how seriously such a claim 

is taken. The whole point of the Constitu-
tional Convention was to improve on the 
Articles of Confederation — because if 
there was one thing that almost everyone 
could agree on in 1787, it was that the Ar-
ticles of Confederation were not working 
and that a stronger central government 
was needed. It was over the details of just 
how strong a central government that the 
founders may have disagreed, but with re-
spect to this first purported myth, Raphael 
is really running through open doors. The 
framers did not oppose a strong central 
government, or at least a stronger central 
government. It is not unfair to say that the 
framers, while wanting a stronger central 
government, did not want an all powerful 
federal government either. Thus, they did 
attempt to limit the new federal govern-
ment’s powers. Would they have wanted a 
federal government that does as much as 
the federal government does today?  Per-
haps. Perhaps not. If one considers the fed-
eral government as it operated in the first 
half of the nineteenth century as “weak,” 
but that it is “strong” today, then perhaps 
the myth is more true than Raphael would 
care to admit. Still, it is certainly the case 
that the framers wanted a stronger federal 
government with real power to tax and 

bind the states together than existed under 
the Articles of Confederation, and no one 
should dispute that point.

As to the second myth that Raphael 
identifies, the myth that “the framers hated 
taxes,” it is unclear why or how this state-
ment has gained mythic status. At some 
level, everyone hates taxes, and certainly 
the framers did not relish the idea of pay-
ing taxes anymore than the next person. 
However, as any student of the founding 
era knows, one of the primary weaknesses 
of the Articles of Confederation was that 
the central government lacked the power 
to tax. The Constitution fixed that prob-
lem. Why Raphael chose to identify the 
subject of taxes as a “myth” is unexplained, 
although perhaps Raphael, in a subtle ef-
fort to undercut those who believe in lower 
taxes and less government, is attempting 
to suggest that the framers would not be 
opposed to higher taxes today if they were 
alive and participating in modern debates 
on spending and fiscal policy. I think 
that the framers, if alive today, would 
show the same broad range of opinions as 
most Americans, but again we engage in 
speculation. Of all the discussions in his 
book, Raphael’s second “myth,” and its 
deconstruction, isn’t really all that interest-
ing or relevant.

But, while Raphael’s first two myths 
really do not seem all that mythic, the rest 
of his work is certainly more engaging. In 
chapter three he lays to rest the myth that 
“the framers were impartial statesman, 

book reView

reviewed by richard a. Forsten, esquire
““Raphael reminds the reader that in looking at the 

constitutional debates, and the founders themselves, 
there often is no black and white answer, but only 
shades of gray. 
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above interest-driven 
politics.” One need 
look no further than 
the famous dispute 
at the Convention 
over representation 
in Congress (the 
Virginia, or “large 
state,” plan versus 
the New Jersey, or 
“small state,” plan) 
to understand that 
the founders took 
“political” or “inter-
est driven” positions.

In his remaining 
chapters, Raphael 
examines the following myths (and alleged 
myths): (i) that “the framers were guided by 
clear principles of limited government,” (ii) 
that “James Madison sired the Constitu-
tion,” (iii) that “The Federalist Papers tell 
us what the Constitution really means,” 
(iv) that “the Founding Fathers gave us 
the Bill of Rights,” and (v) “by discover-
ing what the framers intended or how the 
founding generation understood the text, 
we can determine how each provision of 
the Constitution must be applied [i.e., that 
originalism works].” Each chapter begins 
with a section entitled “kernel of truth” 
about the myth being discussed, followed 
by a section entitled “but…,” followed by 
“the full story” about the issue. The format 
of each chapter is actually quite helpful, 
allowing, to a certain degree, a sense of 
point/counter-point and showing at least 
to a limited degree both sides to an issue.

But, even while Raphael is doing a nice 
job of discussing the founding period and 
exposing the myths he decides to expose, 
one is still left wondering why, in some in-
stances, he is discussing the particular myth. 
James Madison may not have “sired” the 
Constitution, and, indeed, his title “Father 
of the Constitution” is no doubt overblown, 
but still it is true that Madison did the most 
to get the ball rolling and was certainly 
the most prepared of all the founders at 
the Constitutional Convention. Moreover, 
whether one considers Madison the “father” 
of the Constitution or not would seem to be 
of little relevance to modern constitutional 
debates. As was said about the man who 

shot Liberty Valence, 
when the legend be-
comes the truth, 
print the legend.

Ot her  my t h s 
w h i c h  R a ph a e l 
tackles, primarily 
the one dealing with 
the Federalist Pa-
pers and the other 
dealing with origi-
nalism as a method 
of constitutional 
interpretation, do 
have more relevance, 
although on these 
two “myths” he is 

his least convincing. As to the Federalist 
Papers, written at the time of the founding 
by members of the Constitutional Conven-
tion, they certainly provide a gloss as to 
the meaning of the provisions which they 
discuss and otherwise demonstrate how 
at least some understood the provisions 
to operate. Thus, the Federalist Papers are 
quite helpful even if they do not always tell 
us precisely what the Constitution means. 
With respect to originalism, the debate on 
originalism has filled whole books, and 
Raphael’s chapter on the subject is simply 
incomplete and skewed.

In the end, Raphael’s book is a very 
different look at the framing of the Con-
stitution and what that framing means. 
Raphael reminds the reader that in look-
ing at the constitutional debates, and the 
founders themselves, there often is no black 
and white answer, but only shades of gray. 
By looking at the Constitution in terms 
of “myths,” it provides a different kind of 
constitutional history that is interesting, 
entertaining and often thought-provoking. 
More than anything, he is able to place 
matters in their historical context and strip 
away our modern biases and sensibilities 
when looking at what happened and what 
was said more than 200 years ago.  
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Richard “Shark” Forsten is a Part-
ner with saul ewing llP, where he 
practices in the areas of commercial 
real estate, land use, business transac-
tions, and related litigation. He can be 
reached at rforsten@saul.com.

Amy Arnott Quinlan joined the ad-
ministrative office of the courts in May 
2011. as deputy state court adminis-
trator and chief staff attorney at the 
aoc, Ms. Quinlan provides legal guid-
ance on court system issues through-
out the state. she can be reached at  
amy.quinlan@state.de.us.

For the love (continued from page 23)

scribble down a tune that just came into 
my head. Tunes just come to me,” said 
Judge Young. Both men agree that it is 
such a “blast” to see people come together 
who might not otherwise meet — trial 
lawyers with corporate counsel, big firms 
and solo practitioners, and folks from all 
three counties.  

“We get to step outside our daily rou-
tines and be together sharing what we love 
to benefit others. It doesn’t get any better 
than that,” said Judge Young.  

As for this year’s show, “people can look 
forward to an evening of enjoyment be-
yond their expectations,” said Judge Young. 
But, be forewarned, Madame Bovary will 
not end anything like the book. 

Judge Young and Jim McGiffin would 
like to offer special thanks to Rina Marks 
and the DSBA for all of their support 
and to Commissioner Mark Vavala who 
provides the artwork for the programs 
each year. The AOC would like to extend 
a special thank you to you, Judge Young 
and Jim McGiffin for giving of yourselves, 
time and talent for the benefit and enjoy-
ment of us all. 

Watch for information about the 
November 2013 performances of Madam 
Bovary: Ho Ho Ho.

This article previously appeared in The 
Docket (Spring 2013).  



26 DSBA Bar Journal | www.dsba.org

matriculation with a bachelor’s degree, 
he decided to venture from the farm 
lands of Indiana and set his sights on a 
law school in a big city near an ocean (it 
did not matter which city or even which 
ocean). Hofstra made David an attrac-
tive offer, and there he went.

While at Hofstra, David started a 
computer consulting business. He had 
helped law school friends with computer 
issues, and when those friends went to 
work in law firms, they remembered 
David’s talent for computers. He also 
participated in the Public Justice Foun-
dation. The activity in which he engaged 
that must have had the most profound 
impact was his work in the Family Law 
Clinic, which he enjoyed and which 
pointed him in the professional direc-
tion he maintains today.

David was not devoted solely to 
professional discernment while a law 
student. He availed himself of an inter-
net-based social introduction service and 
met Megan, an occupational therapist 
from Felton, Delaware. When he knew 
that relationship was right, David was 
First State bound, not realizing at the 
time how it would immediately feel 
like home.

David worked as a clerk with Family 
Court Chief Judge Chandlee Kuhn for 
a time, completing his requirements for 
bar admission while learning about the 
Family Court, then found a home at 

By James G. McGiffin, Jr., Esquire

A profile iN bAlANCe

David Bever : His Head in the Clouds  
is All Part of the Plan

I f I aspire to be the best lawyer I can be, I must first try to be the best person I can 
be. I am fortunate to know many lawyers who have succeeded in their work, in part, 
because they are excellent people. This column in The Journal will feature an article 
on one such lawyer. Each featured lawyer will exemplify the art of balance in life. I 

have learned much from these people. Perhaps readers will also benefit.
         - Jim McGiffin

•    •    •
David Bever is one of those people who always knew what he wanted to be. 

He is also part of the generation that grew up watching lots of Law and Order 
on television. Sam Waterston’s portrayal of prosecutor Jack McCoy made a big 
impression. David knew he would be a lawyer.

Born and raised near Indianapolis, Indiana, David grew up on a farm an hour 
east of the city. He did not leave the chickens and the sheep far behind when he 
attended college at Manchester College (now Manchester University) in North 
Manchester, Indiana, to study Political Science with an eye to law school. Upon his 

By James G. McGiffin, Jr., Esquire and Lauren McDuffy
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Barros McNamara Malkiewicz & Taylor 
in Dover.  He describes the firm’s part-
ners as great mentors and acknowledges 
that his paralegal, Teresa Campbell,  
has been tremendously helpful to him. 
David’s practice is mainly in domestic 
relations with some wills and estates 
work, as well. David is also active with 
the Office of the Child Advocate and 
Delaware Volunteer Legal Services as 
a volunteer.

His family has always been impor-
tant to him, but for the last couple of 
years he is simply giddy over fatherhood. 
He and Megan brought Alexis (“the cut-
est thing ever”) into the world, and this 
toddler has totally captured her father’s 
imagination. He rushes home from work 
every evening to play.

David is also an avid aviator. He has 
worked for several years to acquire a 
private pilot’s license and now, by virtue 
of his membership in a club that owns 
airplanes, he can f ly the family back to 
his ancestral home in Indiana and to 
countless other places besides. David 
finds f lying a liberating experience and 
describes the view of a sunset from the 
air as “amazing.” He also enjoys the ca-
maraderie of the small, close knit com-
munity of pilots, and he serves on the 
Board of Directors of the Air Mobility 
Command Museum Foundation. 

A musician since childhood, David 
and his talent will be on display in mid-
November when Madame Bovary: Ho, 
Ho, Ho plays in Wilmington and Dover. 
The show, a musical comedy written 
by Superior Judge Robert B. Young, is 
the fifth in a series of biannual shows 
sponsored by the Delaware State Bar 
Association to raise money for the Com-
bined Campaign for Justice. Each show 
is performed by a troupe of lawyers from 
across the state who act, sing, dance, and 
play musical instruments to hilarious 
effect. David’s debut as a member of the 
company was in the 2009 production of 
Moby Dick: The Maritime Musicale, and 
he played the title character. In the 2011 
production of An American Tragedy: A 
Comedy, David was cast as a prosecut-
ing attorney (Sam Waterston would be 
proud). For Madam Bovary, David plays 

James G. McGiffin, Jr., is a senior 
staff attorney with community le-
gal aid society, inc. and a former 
President of the delaware state Bar 
association. He can be reached at 
jmcgiffin@declasi.org.

M. Binet Homais, the envious phar-
macist. His fine bass voice and unique 
dancing style will help make this show 
another success, no doubt.

David Bever is a lawyer who knows 
what he wants and makes it happen. He 
knows what is important to him, and he 
commits to it. He also knows who he is 
and where he fits in, and he is comfort-
able with that. Whether he is playing 
with Alexis, singing on stage, or soaring 
through the heavens, he is doing what 
he wants to do. 

Is there a major milestone 
in your future, or the 

future of your law firm?  

An anniversary, a 
memorial or a celebration?  

Consider a tax deductible 
gift to the Delaware Bar 
Foundation Endowment 
Fund, a gift that will continue 
to give to those most in need.

Melissa Flynn 
Executive Director

Phone: (302) 658-0773 
www.delawarebarfoundation.org



28 DSBA Bar Journal | www.dsba.org

By theodore c. Zutz, cPcu
Executive Vice President, Willis of Delaware, Inc.

F ollowing Hurricane Sandy, the peril of flood (always 
a consideration) became more significant, even for 
those offices in high-rise buildings. Flood insurance is 
available through both the National Flood Insurance 

Program (NFIP) and in the commercial market. The NFIP is 
limited to limits of $500,000 for buildings and $250,000 for 
contents (different rules regarding limits of coverage apply to 
condominiums and residential properties). For those that require 
higher limits, excess coverage may be available in the commercial 
market. The NFIP does not offer coverage for business inter-
ruption, extra expense, nor valuable papers, and losses can be of 
a considerable nature following a catastrophic event. A separate 
policy is required for each location.

The commercial market offers flood coverage including 
business interruption, either on a primary or excess basis — all 
subject to underwriting (and not normally available for proper-
ties located in Special Flood Hazard Area flood zones). Usually, 
multiple locations may be insured on a single policy by adding 
the peril of flood to a package policy.

For those tenants in buildings over one story, flood exposure 
still exists even if not for direct damage to contents; if the build-
ing is flooded and not accessible, business interruption and extra 
expense could be incurred. Many buildings have their utilities 
and elevator equipment in the basement; therefore, if flooded, 
lack of access to the building could be protracted.

In extreme instances, the damage could be so substantial that 
a lease could be cancelled, and the tenants would be forced to 
move out, so this possibility brings into play coverage not always 
purchased, which is leasehold interest. This coverage has several 
options; however, the most common one is leasehold interest on 
improvements and betterments. Many firms have a considerable 

value of improvements and betterments that would have to be 
abandoned in the event the lease is cancelled, and this cover-
age would pay for that loss so that funds would be available to 
replace the improvements and betterments at a new location. 
Different insurance companies calculate the amount to be car-
ried and how a loss is settled in alternate ways, so these aspects 
need to be reviewed so as to understand what is being provided.

The same considerations as noted above for the office(s) also 
need to be applied for off premises computer backup sites and 
record storage locations. 

The insurance trade press advises that flood damage is the 
most significant catastrophic type of loss in the country, so this 
needs to be carefully reviewed when determining the location 
of facilities and the flood insurance available.

No place is immune, since many “flood” losses are not on the 
waterfronts of oceans or rivers, but rather on normally dry areas 
subjected to very severe and sustained rainfall that the sewer 
system cannot carry off. The water backs up in some places as 
much as four to five feet, and days later, when the rain stops, the 
water finally recedes leaving considerable damage in its wake.

Ted Zutz is Executive VP at Willis of Delaware, Inc., brings a 
wealth of knowledge and experience from 57 years in the insurance 
industry, and is a specialist in evaluating and 
placing large, complex property and casualty 
risks. He currently directs Risk Management 
programs for our largest clients, including 
several large law firms, and is a certified 
instructor of insurance approved by the 
Delaware insurance department. He can be 
reached at theodore.zutz@willis.com.  
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HIRING A  
PARALEGAL?

Log on to 
www.deparalegals.org

For more information 
about posting jobs on  

DPA’s website, 
contact the  

Job Bank Director, 
Sharyn C. Hallman, DCP,  

at (302) 984-3882.
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Office: 302-429-4500

Celebrating over 35 years in Real Estate ... 
let my experience work for you.

Email:  scrifasi@psre.com
Direct: (302) 576-6838

108 Ashley Court
FAiRthoRnE

Totally renovated & move-in condition   •	
 Contemporary w/open floor plan.

New kitchen features cherry cabinetry and  •	
 granite counters.

All new baths updated w/custom tile work,  •	
 new vanities, fixtures and lighting.

Renovated foyer with new doors and slate  •	
 floor

Refinished floors on first floor.•	
Upgraded electrical system & fresh paint.•	
Extensive landscaping w/2 stunning ponds. •	
Lot backs to trees.    •	

     
     

property website: www.psre.com/9581 

For expanded information & additional photos regarding any of these fine properties, please visit my website at: http://scrifasi.psre.com

2 Boulder Road
WiLMinGton

Lovely Contemporary located directly behind  •	
 DE Art Museum. 

open floorplan, vaulted ceilings & large   •	
 windows to take in views from every angle.

LR & DR flow together w/beautiful parquet  •	
 flooring.

Dramatic foyer w/2-story palladian style   •	
 windows creates stunning entrance.  

Main flr MBR has 2 large closets, sliders to  •	
 front deck & private bath w/dbl vanity.

Beautiful gardens in private setting within  •	
 walking distance of Rockford Park, Trolley Sq  
 & minutes from downtown Wilmington.

property website: www.psre.com/9377                                                          

$649,900

1113 Legacy Lane
LonGViEW At WYLiE

Elegant home set in rolling country side of  •	
 Chester County with fabulous views!

4BRs with 4½ baths.•	
Spacious kit has maple cabinets, center  •	

 island, sunny eating area & opens to family  
 room with vaulted ceiling, and stone hearth 
 fireplace.

2-story foyer with butterfly staircase.•	
Formal living room features gas fireplace &  •	

 opens to dining room w/tray ceiling.
Large study/office on first flr w/bay window.•	
Finished walkout lower level with full bath,  •	

 game room, and exercise room.  

property website: www.psre.com/8528                                                              

$875,000$749,900

105 Carlton Drive
CARLton SoUth GAtE

Magnificent 2-story custom stone home w/ •	
 over 8800 sqft of living space.

Open floorplan w/10’ ceilings on 1st flr & 9’  •	
 on 2nd.

4 BRs, 4 full baths & 3 powder rms.•	
Kit offers cherry cabinets, granite, 6-burner  •	

 Wolf range w/2 ovens, 2 Miele Dishwashers,  
 SubZero fridge.

Master suite w/sitting room & 3 walk-in   •	
 closets (one is cedar).

Fin lower level w/2,000 sqft features a full bar,  •	
 powder room, and a large game room.

Oversized 3-car garage, generator & elevator. •	
    

property website: www.psre.com/8553                                          

$1,495,000
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PRivATe PROBATiOn
Effective Date: July 24, 2013 
ODC File No. 105408-B

An attorney received a one (1) year  pri-
vate probation in connection with an estate 
matter. The initial retainer was deposited 
into the operating account prior to being 
earned in violation of Rule 1.15(a) (“A 
lawyer shall hold property of his client’s or 
third persons that is in a lawyer’s possession 
in connection with a representation sepa-
rate from the lawyer’s own property.”) The 
attorney’s fee agreement failed to provide a 
written statement that the fee was refund-
able if not earned and the attorney failed 
to retain the fee in his escrow account until 
such time the funds were earned in viola-
tion of Rule 1.15(f)(1) & (3). 

DiSBARMenT
In the Matter of Martin J. Siegel, Jr., 
No. 425, 2013. 
Effective Date: August 21, 2013

On August 21, 2013, the Delaware 
Supreme Court ordered the disbarment of 
Delaware lawyer, Martin J. Siegel, based 
upon his misappropriation of client trust 
funds. 

In June of 2013, the Office of Disci-
plinary Counsel opened an investigation 
into Siegel’s handling of his client trust 
funds after receiving a complaint from a 
New York attorney regarding Siegel’s fail-
ure to deliver funds that belonged to the 
attorney in spite of promising to do so for 
several months.  During the course of its 
investigation the ODC learned the New 
Jersey Supreme Court disbarred Siegel by 
order dated August 7, 2013 for misappro-
priation of New Jersey client trust funds.

Siegel and the Office of Disciplinary 
Counsel (“ODC”) signed and submitted 
for the Court’s approval a stipulation 
seeking Siegel’s disbarment without fur-
ther proceedings. In the Stipulation Siegel 
admitted to the Delaware Supreme Court 
that he misappropriated Delaware client 
trust funds.

Robert Pasquale, Esquire has been 
appointed by the Court of Chancery as 
receiver for Mr. Siegel’s law practice. 

SUSPenSiOn ORDeReD
Richard B. Lyle, III 
Supreme Court No. 231, 2013 
Effective Date:  August 23, 2013

By Order dated August 23, 2013 the 
Supreme Court of Delaware suspended 
Richard B. Lyle, II, from the practice 
of law in Delaware for six (6) months 
for violations of the Delaware Lawyers’ 
Rules of Professional Conduct (“Rules”)  
(See attached Order).  The Court ap-
proved the findings of violations made by 
the Board on Professional Responsibility 
(“Board”) and ordered the sanction of 
suspension.  

As an Assistant Public Defender in 
the Public Defender’s Office (“PD”), 
Mr. Lyle represented Ron S. Roundtree 
(“Roundtree”).  Roundtree was charged 
with Attempted Murder First Degree 
and other related offenses.  Three other 
co-defendants were also charged.  A PD 
investigator interviewed a co-defendant 
and summarized the co-defendant’s 
statement in a Client Information Form 
(“Form”).  The Form was placed in the 
co-defendant’s file.  Mr. Lyle searched 
the co-defendant’s file to determine if 
the co-defendant made a statement to 
the PD Investigator. Mr. Lyle found the 
co-defendant’s statement, copied the 
statement and showed the statement and/
or discussed the content of the statement 
with his client, Roundtree.

The Board concluded Respondent:  
(1) revealed confidential information of 
a  PD client (for whom the PD’s Office 
had declared a conflict) to another client 
(Rule 1.6(a));  (2)  utilized means to obtain 
evidence that violated the legal rights of 
a person by searching a co-defendant’s 
file and copying the statement; (Rule 
4.4(a));  (3) improperly used privileged 
information from one client of the PD’s 
Office to the detriment of another client 
(Rule1.8(b)); and (4) engaged in conduct 
prejudicial to the administration of justice 
(Rule 8.4(d)).

James Davis Nutter, Esquire was ap-
pointed Receiver for Mr. Lyle’s practice.  

DiSCipliNAry ACtioNS

Looking for 
referrals?

Make sure  
your colleagues 

know about you!
Advertise in the  

DSBA Bar Journal.

For current advertising rates,  
contact Rebecca Baird  

at (302) 658-5279 or rbaird@dsba.org.

of Note

Condolences to the family of June 
Duboise MacArtor, Esquire, who died 
on June 13, 2013. 

Condolences to the family of Cathy 
L Reese, Esquire, who died on July 18, 
2013. 

Condolences to the family of Gerald 
Clifton Foulk, Esquire, who died on 
September 20, 2013.  
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POSiTiOnS AvAiLABLe

PhIL A DELPhI A INSuR A NCE  
DEFENSE FIR M seeks associate 
attorney. Must have Pennsylvania 
and either Delaware (preferred) or 
New Jersey licenses. Competitive 
salary and benefits. Send resume to  
EGagliano@naulty.com.

ATTOR NEY: Legal Services Cor-
poration of Delaware, Inc., seeks an  
Attorney for its Wilmington office. 
Litigation experience and Delaware 
Bar admission preferred. Please fax 
resume to (302) 575-0478 or E-mail to  
karen@lscd.com. EOE.

AvAILABLE OPPORTuNITIES:   
Junior corp./comm. litigation as-
sociate; junior litigation associate; 
junior litigation/bankruptcy asso-
ciate and more.  Plea se contact 
kgattuso@klglegalconsulting.com  
for more information. All inquiries are 
confidential.

 

A R BITR ATOR S NEEDED:  The 
Delaware Manufactured Home Reloca-
tion Authority (DEMHRA) seeks arbitra-
tors to conduct hearings and issue find-
ings of fact. Selected arbitrators will hear 
rent increase disputes in manufactured 
home communities as required by SB 33, 
enacted in June 2013. Arbitrators must be 
members of the Delaware Bar and have 
training in alternative dispute resolution. 
Interested attorneys should send letters of 
interest and proposed hourly rates to 
Susanne Lantz, Executive Director, 
DEMHRA, 1675 S. State Street, Suite E, 
Dover, DE 19901 or demhra1@verizon.net. 
 
WILMINGTON LAW FIRM SEEK-
ING FAMILY LAW ATTORNEY: 
21-lawyer firm in downtown Wilm-
ington is seeking a Family Law at-
torney with 5-10 years of experience 
to join its Family Law department.  
Interested individuals with a cur-
rent book of business should contact 
mstaci@coochtaylor.com for details.

OFFiCe SPACe

DOW NTOW N W ILMINGTON:  
Rent office on Lawyer’s Row: Furnished 
with secretarial space available. Share con-
ference room, kitchen, storage space, and re-
ceptionist. Kathy_folsomlaw@yahoo.com  
(302) 658-2666.
DOW NTOW N W ILMINGTON: 
Appr. 2000 sq. ft. office space on 2nd 
floor in an elevator building. 2 blocks 
from court houses. Parking available on 
premises. Call (302) 656-5445.
OFFICE SPACE AvA IL A BL E: 
Office sublet available on the third 
f loor of the Conectiv Building, 800 
N. King St. in Wilmington with Don 
Gouge and John Deckers. Space con-
sists of one windowed lawyer’s office 
and one assistant/paralegal office. It 
also includes a file/copy room. Services 
include copier, conference room, run-
ner etc. Space available immediately. 
For more information, please contact 
Linda Martin at (302) 658-1800 or  
lmartin@gougelaw.com. 

DOW NTOW N LEW ES: Approx. 
3,300 sq. ft. law office space now available 
for rent. Great location on Second Street. 
Parking lot in rear, second floor space 
serviced by elevator. A very nice space. 
Willing to subdivide to create smaller 
space. Call (434) 242-9110 or e-mail 
t.stumpf@yahoo.com.

OCEAN vIEW/BEThANY: 2200 sq. 
ft. law office space available commenc-
ing May 1. Prime location on Rt. 26 one 
mile from beach. Floor plan created spe-
cifically for law office. Contact: Rupert 
Smith – (302) 539-1777.
SALE OR LEASE: Signature, highly 
visible, stately corner building. 1800 Lov-
ering Ave. The Map Store, near Trolley 
Square, $800,000 or $4,000 monthly. 
Call Pat (302) 998-6009.  

bulletiN boArD

 

Bulletin board rates are $50 
for the first 25 words, $1 each 
additional word. Additional 
features may be added to any 
Bulletin Board ad for $10 per 
feature.

The deadline to place a Bulletin 
Board ad is the 15th of the 
month prior to the month of 
publication. 

All Bulletin Board ads must 
be received electronically and 
prepayment is required. 

Submit the text of the Bulletin 
Board ad and payment to  
rbaird@dsba.org. For more 
information, contact Rebecca 
Baird at (302) 658-5279.

Bulletin Board 
Advertising Information

Workers' Compensation  
Breakfast seminar

Sponsored by the Workers' Compensation Section  
of the Delaware State Bar Association

Wednesday, January 22, 2014  •  8:30 a.m. - 12:00 p.m. 

3.3 hours CLE credit for Delaware and Pennsylvania attorneys
3.0 hours DE Insurance Continuing Education Licensee credits (pending)

Christina Ballroom, Chase Center on the Riverfront 
815 Justison St., Wilmington, DE
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       Stephen M. Conyers, CPA                        Edward P. Byrnes 
     Stacey A. Wynne, CPA, CFE, CICA          William A. Santora, CPA 

Delaware’s PremierDelaware’s PremierDelaware’s Premier   
Litigation Support TeamLitigation Support TeamLitigation Support Team   

• Review & Analysis of Documents 
• Damage Calcula on 
• Detailed Expert Report Prepara on 
• Deposi on & Court Tes mony 
• Rebu al Reports 
• Forensic Accoun ng 

Call 302-737-6200 or toll free 800-347-0116 

For leasing information contact: 
Blaise Fletcher or Jamie Vari

+1 302 356 2858 

• Class “A” Office Space
• Superior Location
• $2 Million in Recent 

Building Renovations
• Prestigious Roster of 

Law Firms

CITIZENS BANK CENTER

HARRIS FINKELSTEIN, PH.D.

Over 20 Years of Experience in
Assessment & Therapy with Children & Adolescents

Available to the Legal Profession:

S.722 Custody Evaluations – with (highly preferred) or without both parents

Psychological Evaluations for P.I. damages to children and adolescents
including trauma, abuse, anxiety and PTSD.

Licensed in DE & PA Nationally Certified School Psychologist
1300 Pennsylvania Avenue, Wilmington, DE 19806

(302) 594-9000
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Fall for the Other White Meat

B efore you start thinking turkey, pheasant, or other 
fowl for Thanksgiving time, try this fall recipe for 
the other white meat. This pork tenderloin dish 
with its sides will be comfort food for a chilly 

October evening. It will be more than enough for four and 
plenty for six.

Ingredients: 
• 1 package of pork tenderloins, about 2 pounds
• Small handful of dried apricots
• Small handful of garlic cloves
• Small handful of candied ginger
• Extra virgin olive oil
• Sea salt
• Fresh ground pepper
• Caraway seeds
• 2 fennel bulbs
• 6 cipolline onions
• 6 large Yukon Gold potatoes
• 2 celeriac (celery root)
• 1 stick of butter
• 1 cup of whole milk
• Stuffed Pork Tenderloin

A package of pork tenderloin consists of two loins, which 
you will tie together to hold the “stuffing.” With a sharp 
knife, make small pockets running along the inner side of 
each loin. Quarter the apricots, cut the garlic cloves in half 
and cut the candied ginger pieces into small slices. Place 
a piece of apricot, garlic and ginger in each pocket. As an 
alternative to apricots, you could halve chestnuts or cut 
apples into small chunks. Sprinkle caraway seeds along the 
inside of the loins over the pockets. Put together the loin 
pair with the pocket sides facing each other and tie together 
with kitchen string. Drizzle with olive oil and season with 
salt and pepper to taste.

Heat the grill to medium high, and place a grill pan on the 
grill. When the grill pan is heated, place the loin in the pan. It 
will take about seven minutes on each of the four sides to cook 

judic ial
The

By susan e. Poppiti, esquire
Palate

Susan e. Poppiti, is a mathematics teacher 
at ursuline academy High school and man-
aging member and cooking instructor for la 
cucina di Poppiti, llc and can be reached at  
spoppiti@hotmail.com. other recipes and cooking 
tips are available on Susan’s new food blog at  
www.cucinadipoppiti.com.

the pork to medium. (The internal temperature of the pork 
should be 140 degrees if you are using a meat thermometer.)  

Just before the pork is ready to remove from the grill, pour 
some Calvados, an apple brandy, or other brandy of choice, to 
“flame” the meat and add a sweet fall fruit f lavor. Remove the 
loin from the pan and let it rest, covered with aluminum foil, 
for about five minutes. Remove the string, cut the pork into 
slices about ½ inch thick and top with the Calvados essence. 
Some of the “stuffing” may fall out of the pork, so make sure 
that you spoon any pieces onto the pork in the serving dish. 
Biting into a piece of garlic with the pork is a real treat. Serve 
with the sautéed fennel and potato and celeriac purée.

Sautéed Fennel
While the pork is cooking, heat a pan over medium heat 

and add a few tablespoons of olive oil. Slice several garlic cloves 
and peel and chop the cipolline onions. Add the garlic and 
cipolline to the pan and stir. Slice the fennel bulbs into thin 
slices and add to the pan. Cook until the fennel is soft. The 
sweetness of the cipolline will complement the apple brandy.

Potato and Celeriac Purée
Peel the potatoes and cut them into one inch wedges. Cut 

off the outer layer of the celery root so that only the white 
remains and cut into one inch wedges. Place the potatoes and 
the celery root in a pot and submerge them in water. Bring 
the water to a boil, stirring occasionally, and cook until the 
vegetables are tender when stuck with a fork. Remove the pot 
from the heat and drain the vegetables from the water. Place 
the vegetables back in the pot and add the butter and cream. 
Blend with a hand mixer until the potatoes and celeriac are 
soft and creamy. Add salt to taste, and add more milk or 
butter if desired. The celery root, at its best in the cooler fall 
months, adds a fresh and aromatic twist to mashed potatoes. 
Enjoy!  
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Renowned COLLABORATION

©2013 Wilmington Trust Corporation. An M&T Company.

For generations, we have partnered with trusted advisors to help solve the most complex wealth issues. To find 

out how the highest caliber wealth advisory team in the business can complement all you offer your client, call  

Tony Lunger at 302-651-8800. And for an example of our expert insight, read “The Flexibility and Freedom of 

a Delaware Direction Trust” at wilmingtontrust.com/collaboration.
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Morris James is pleased to announce the opening 
of  its sixth office located in Rehoboth Beach.

O�ering top-tier legal service, and a full range of expertise including business 

and personal representations.  With over 60 lawyers and six o�ces located 

throughout Delaware, our attorneys work together across legal disciplines     

using the depth of their collective knowledge and perspective on Delaware,                 

Delaware law, and the Delaware courts to provide clients with creative                      

solutions and outstanding service.

Visit us at www.morrisjames.com.

World Class.
Beach Front.

Morris James LLP     402 Rehoboth Avenue     Rehoboth Beach     DE     19971     T: (302) 260-7290     

Wilmington - Downtown          Wilmington - West          Newark          Dover          Georgetown          Rehoboth Beach


