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Background Facts 
  
            The inquirer, a member of the Delaware Bar (hereinafter 
“Attorney”), seeks guidance as to the appropriate professional conduct 
in the context of the facts as stated hereinafter.  Attorney represents a 
client in a personal injury case who is in dire financial straits.  The client 
contacted a litigation loan financing company (hereinafter “Company”) 
to seek a loan secured by anticipated proceeds from a successful suit.  
The client is seeking to borrow funds from the Company, and in 
exchange, the Company receives payment upon the successful 
completion of the suit.  Also, it is very likely that the client must pay 
interest on the loan in an amount far exceeding the typical market rate.  
If the suit is dismissed or otherwise fails during the litigation or trial 
process, the Company does not recover the loan amount and the client 
is free from all debt related to the loan. 
  
             In order for the Company to loan funds to the client, the 
Company requests certain information to independently assess the 
merits of the suit for itself.  This information includes police/ accident 
reports, medical records, witness statements, expert reports, and 
information relating to the defendant’s insurance carrier and its policy 
limits.  Attorney has received written confirmation from client authorizing 
the release of the applicable information to the Company.  Attorney 



does not believe that this arrangement is in his client’s best interest.  
  
            Attorney requests a review of this proposal and guidance as to 
whether Attorney’s compliance with such arrangement would violate the 
Delaware Lawyers’ Rules of Professional Conduct.  Since this issue 
appears to be a growing concern for many members of the Delaware 
Bar, the Committee felt a formal opinion would be appropriate. 
  
Conclusion 
  
            It is the Committee’s opinion that the Attorney may comply with 
such an arrangement under the proper circumstances (as discussed 
below).  This conclusion does not address the validity of the agreement 
between the client and the Company.  Such issue is beyond the scope 
of this opinion.  However, if the Attorney complies with the client’s 
request, the Attorney must advise the client of the potential 
consequences of such an arrangement.  Only after the Attorney advises 
the client about the potential consequences, alternative courses of action 
and otherwise obtains the necessary informed consent of the client, 
should the Attorney release the information in compliance with the 
client’s wishes.  Also, the Attorney should not cosign or guarantee the 
loan, should not have any interest in the loan company, and should not 
receive any kind compensation from the loan company. Furthermore, 
the Attorney should not disclose matters protected by the attorney-
client privilege or work product doctrine unless the Attorney obtains the 
client’s consent after full discussion and advice concerning the risk and 
effects of waiver of those protections. 
  
Discussion 
  
            The applicable provisions of the Delaware Lawyers’ Rules of 
Professional Conduct (“LRPC”) are Rules 1.6 (Confidentiality of 
Information), 1.7 (a)(2) (Conflicts of Interest: Current Clients), 1.8 
(Conflict of Interest: Current Clients: Specific Rules), and 2.3 
(Evaluation for Use by Third Persons.) The relevant portions of those 
rules are as follows: 



  
Rule 1.6          
  
(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed 
consent . . . 
  
Rule 1.7(a)(2) 
  
(a) Except as provided in paragraph (b), a lawyer shall not 
represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if: 
            (1)        the representation of one client will be directly 
adverse to another client;                                     or 
            (2)        there is significant risk that the representation of 
one or more clients will be materially limited by the lawyer’s 
responsibilities to another client, a former client or a third 
person or by a personal interest of the lawyer. 
  
Rule 1.8 
  
(b) A lawyer shall not use information relating to the 
representation of a client to the disadvantage of a client unless 
the client gives informed consent, except as permitted or 
required by these rules. 
  
(e) A lawyer shall not provide financial assistance to a client in 
connection with pending or contemplated litigation, except that: 

(1)  a lawyer may advance court costs and expenses of 
litigations, the repayment of which may be contingent on 
the outcome of the matter; and 
(2)  a lawyer representing an indigent client may pay 
court costs and expenses of litigation on behalf of the 
client. 

  
(f) A lawyer shall not accept compensation for representing a 



client from one other than the client unless: 
            (1)  the client gives informed consent; 
            (2)  there is no interference with the lawyer’s 
independence of professional judgment or with the client-lawyer 
relationship; and 

(3) information relating to representation of a client is 
protected as required by Rule 1.6. 
  

Rule 2.3 
  
(a) A lawyer may provide an evaluation of a matter affecting a 
client for the use of someone other than the client if the lawyer 
reasonably believes that  making the evaluation is compatible 
with the other aspects of the lawyer’s relationship with the 
client. 
(b) When the lawyer knows or reasonably should know that the 
evaluation is likely to affect the client’s interests materially or 
adversely, the lawyer shall not provide the evaluation unless the 
client gives informed consent. 
(c) Except as disclosure is authorized in connection with a 
report of an evaluation, information relating to the evaluation is 
otherwise protected by Rule 1.6. 

            
            Attorney seeks guidance on the proper response to Company’s 
request for information relating to the client and the facts surrounding the 
lawsuit.  On the face, the initial question appears to be whether the 
Attorney may disclose information relating to the representation of his 
client to a third party.  LRPC Rule 1.6(a) appears to provide the 
answer.  It indicates that a lawyer is permitted to reveal information 
relating to the representation of a client upon receiving informed consent 
from the client.  In order to satisfy the requirements of informed 
consent, LRPC 1.0(e) provides guidance.  It requires the Attorney to 
discuss with the client the risks and any available alternatives to the 
proposed course of conduct.  Once this takes place, and the client 
chooses to continue this course, informed consent has been given.  
Under the facts of this particular Attorney’s situation, the Client sent a 



written request in the form of an email to the Attorney.  Such a written 
request appears to be sufficient to satisfy the concerns addressed by the 
rule, if the client holds the same position after the Attorney discusses the 
risks and available alternatives to the proposed course of conduct.  
However, the Attorney should not disclose matters protected by the 
attorney-client privilege or work product doctrine unless the Attorney 
obtains the client’s consent after full discussion and advice concerning 
the risk and effects of waiver of those protections, and possibly 
methods, such as a joint interest agreement, to avoid waiver. 
  
            This same method of informed consent appears to satisfy any 
concerns raised by LRPC Rule 1.8 (b).  This rule prohibits an Attorney 
from using information relating to the representation of a client to the 
disadvantage of the client, unless informed consent is given.  As stated 
previously, informed consent is given after the Attorney fully discusses 
the issue with his client.  Although an Attorney may not believe an 
arrangement under these circumstances are in the best interest of the 
client, it does not appear that a lawyer providing information to the 
company at the request of the client is using the information to the 
disadvantage of the client.  The Attorney would be providing the 
information at the client’s request.  The person using the information 
under these circumstances appears to be the client.  Furthermore, it is 
questionable whether the information, in fact, is being used to the 
client’s disadvantage.  Obviously, the client believes that there is an 
advantage in providing the information.  The client is in dire financial 
straits and is seeking financial assistance from the Company.  Therefore, 
there is an advantage to the client’s request, but whether it outweighs 
the potential disadvantage is a value call. 
  
            LRPC Rule 1.8(e) presents another issue raised by these 
circumstances.  This rule forbids an Attorney from providing financial 
assistance to a client in most situations.  This committee has previously 
“suggest[ed] that under Rule 1.8(e), a lawyer is not prohibited from 
providing financial assistance to a client while representing the client in 
connection with pending or contemplated litigation, unless the financial 
assistance is connected in some way to the litigation.”[1]  Here, any 



financial assistance that would be given to the client as a result of 
providing the information would be connected in some way to the 
litigation.  This is because payment to the client and repayment to the 
company is contingent upon the existence and successful completion of 
the litigation.  However, this committee has never addressed whether 
the Attorney’s cooperation in providing the information to a third party 
constitutes the Attorney providing financial assistance to the client in 
conflict with the rule.[2]  
  
            Other State Ethics Committees, however, have come closer to 
addressing this issue.  “The majority of states have concluded that 
providing information to a funding company at the client’s request is 
permissible, with the informed consent of the client.”[3]  There does not 
appear to be any opinion written by various bar associations or ethics 
committees, indicating that an Attorney merely providing information to 
a Company with the client’s informed consent, and at the client’s 
request, is equal to the Attorney him/herself providing financial 
assistance to a client.  However, there are opinions suggesting that it 
would be unethical for an Attorney to co-sign or guarantee the loan, or 
act as a trustee for the lender in reference to repayment and distribution 
of funds, or have an ownership interest in the lending institution. See 
also LRPC 1.7(a)(2), which would prohibit the attorney having an 
interest in the lending institution. Other state bar opinions also conclude 
that the attorney should not provide the lending institution an opinion on 
the value or merits of the case, or receive compensation for the loan.[4]  
This committee believes members of the Delaware Bar should be 
guided by these same principles.  As such, it is the committee’s opinion 
that it would violate LRPC 1.7(a)(2) and 1.8, for an Attorney to co-
sign or guarantee the loan, act as a trustee for the lender in reference to 
the repayment under these circumstances, to have an ownership interest 
in the lending institution, or receive compensation from the lending 
company.  Further, if the attorney believes the disclosures of such 
“evaluation” would  “materially or adversely” affect the client, then 
LRPC 2.3 would appear to allow an attorney to provide an 
“evaluation” of the personal injury claim to a third party only upon 
receipt of the client’s informed consent . Full disclosure and informed 



consent would require that the client be “adequately informed 
concerning the important possible effects on the client’s interest.” See 
Comment 5. Such effects would appear to include disclosure of 
possible waiver and may require consideration of a joint interest 
agreement or other mechanism to attempt to avoid waiver. LRPC 2.3 
provides that a lawyer may give an evaluation only “…if the lawyer 
reasonably believes that making the evaluation is compatible with other 
aspects of the lawyer’s relationship with the client.” This determination 
would depend upon the facts of each case. 
  
            Attorney inquired as to the relevance of Rule 1.8(f)(2). This rule 
restricts an Attorney’s ability to accept compensation from someone 
other than the client who is being represented.  This rule could be 
applicable if it is determined that the Company is either directly or 
indirectly paying for the Attorney to provide legal services to the client.  
If Attorney has a contingency arrangement with the client, it is the 
opinion of this committee that Rule 1.8(f)(2) would not apply under 
these circumstances.  This is because the Company would not be 
directly or indirectly paying the Attorney through advancing funds to the 
client.  Furthermore, as long as the Attorney does not allow the 
Company to control the course of litigation, this rule would appear to be 
satisfied.[5]  
  
            It has been suggested by an Ethics Committee of another 
jurisdiction that the attorney should not agree to protect the interests of 
the loan company.[6]  This Committee believes, however, that it is not 
uncommon for an attorney to agree to protect the interests of a third 
party out of settlement proceeds. For example, this is frequently done 
for medical providers. This Committee believes that the attorney may 
not allow the loan company to control the course of the litigation, and 
nothing in any agreement to protect the lender’s interest should allow 
such interference. Subject to those restrictions, the attorney, after full 
disclosure of the impact, may agree to protect the interest of the lender. 
  
            Lastly, Rule 1.2(d) must be considered. The Rule states: 
  



“(d)   A lawyer shall not counsel a client to engage, or 
assist a client, in conduct that the lawyer knows is 
criminal or fraudulent, but a lawyer may discuss the 
legal consequences of any proposed course of conduct 
with a client and may counsel or assist a client to make 
a good faith effort to determine the validity, scope, 
meaning of application of the law.” 

  
If the loan transaction were criminal or fraudulent, Rule 1.2(d) would 
appear to prevent the attorney from counseling the client to engage or to 
assist the client in such a loan transaction. It is not the function of this 
Committee or of this Opinion to issue an opinion on whether or not this 
type of loan transaction is champerty or maintenance. In Hall v. 
State,[7] agreements determined to be champerty or maintenance were 
found unenforceable.  However, this does not mean that these 
agreements are criminal or fraudulent. If the subject loan agreement is 
determined not to be champerty or maintenance, there would not 
appear to be any ethical violations.  If, however, it is determined this 
type of arrangement is champerty or maintenance, the question then 
becomes to what extent the Attorney’s involvement violates LRPC Rule 
1.2(d). Again, this Committee will not decide or opine upon the issue of 
whether the proposed arrangement is champerty or maintenance; but, 
the Committee does conclude that, even if it is champerty or 
maintenance, it is not necessarily criminal or fraudulent; and, even 
though potentially voidable or unenforceable, the Attorney’s 
involvement does not violate Rule 1.2(d). As concluded above, there is 
no other specific ethical rule that appears to be violated by this type of 
transaction. The mere fact the agreement may be voidable or 
unenforceable does not make the lawyer’s advice violative of the 
LRPC.  Consistent with Rule 1.2(d), the Attorney should not counsel 
the client to take the loan, if the client has an expectation that the loan is 
unenforceable.  Furthermore, the Attorney should not counsel the client 
to fraudulently take the loan if it is known that it will not be repaid after 
successfully litigating the suit.  It would appear that type of advice could 
indeed be considered counseling or assisting a client with respect to a 
fraudulent transaction, and violative of Rule 1.2(d). 
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