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DELAWARE STATE BAR ASSOCIATION
PROFESSIONAL ETHICS COMMITTEE

OPINICN 1.981-2

RESPONSIBILITY FOR PAYMENT COF PHYSICIANS' SERVICES
RELATED TO LEZGAL MATTERS

The solution to practical problems cf rasconsibi

for medical fe=ss in connection wisth services in legal mattars

is not completely clear. However, the principles stazed o
a number of medical-legal and legal ethics conmitteses give
a hasis for determining the duty of the attorney. In the

"Interprofassional Code of Conduct and Practice" adgptad bv

DBA and the MSD in March, 1957, in Section VI, it 1is stazad:

"When nanCLaL circumstancas justify, he
physiCLan is enb-:Lcd to r=asonable compen
sation for professional services rendersd

in connection with l4*igacion. 'Reasonable
compensation' may include considesration Zox
time spent by the physician Ln conferances,
preparation of ragquired or regquested raports,
travel costs and court or other appearances.

»

I

The attorney should exglain this to his client.
"When a dector is callad to testify as a witness
for his patient, the charge tc be made =20 the
patient may be the eguivalent of what the charge
would have bheen to such patient for the same
amount of time for oprofsssional services.”
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(The Code comments on the non-attending phys-
i lavant )

for these our:oses.

Section VII of the sames Cods provides:

"Tha attgornsv and navment oI medical fees,
"The attsrnavy sihculd, as a mattar of Zairness
and interprofsssicnal cour<tssy, 20 svery-
£hing pessible o assur=a zsavment Ior sarvicas
rendered v a physician in zany maszitar in which
the attorney is inwvolved."



The statement in the "National Interprofsssional
Code for Physicians and Attorneys" adosted by the AMA and
ABA in 1958 is less explicit. It states:

"The physician is enticled to r=asonable
compensation for time spent in conisrences,
preparation of medical resorts, and for
court or other apvearances. These are
proper and necessary itsms of exgense in
litigation -hvo’v1ng medical guestions.

The amount o the pnys;c1an" fee should
never be contingent upon the outcome of

the case or the amount of damages awarded."
The same code also provides:

"Pavment of medical fses.

"The attorney should do everythin

to assure payﬂent for services rend
the physician for nimself cor his client.
When the physician has not been fully paid
the attorney should request permission of
the patisnt to pay the physician from any
recovery which the attorney may raceive in
behalf of the patient."”

An inferencs might be drawn £from the vrovision of

Section VII of the Delawars Code and the provision of the

National Interprofessional Code that the attorney's obliga-

tion is limited to urging the client to pay for his physician's
services in legal mattars. It does nct seem that the majority
of ethics ruling would suzport zhat groposition. In anvy
evant nelither Cocde considerses the situaztion in which %Zhe
lawyer 1is unsuccsssiul in sersuading the c¢lisnt <0 maks
such payment directly. I 13 nacassary e 100k 2lszswhere
to resolwve Lthe oreonlsan.

Celawarse's Code cf Prolfsssicnal Reszensizilizy (Z222R)
SR 3-L321(2) 3%tzzas zhaz

)



"While reprs
nection with c¢o
litigation, a law
or guarantee Ii nce to

his client, except th he lawyer mav
advance or guarantae the expenses of
litigation, including court costs,
expenses of investigation, expenses of
medical examination, and costs of obtain-
ing and presencting evidance, provided

the client remains ultimately liable

for such expenses.’

The DCPR was adoptad by the Delawars Supreme Court in 1371,

)

superseding the prior 47 Canons o Professioconal Zthics. How-

’

ever it is customary to look to th

({1

prior czanons and their

0

interpretation since adopticn in 1303 for guidance.
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Canon 42 of the Zormer Canons of Professiocnal
provides as follows:
"A lawver may not o
a client that the 1
bear the expensas o
in goed faitn adwvan
matter of convenien
reimbursement."”
None of the propositions guotaed above resolve the
issus in +=his memorandum hut thev do set the legal limitations
within which the problem nmust be rasolved. The guestion is:

Who must see to the pavment of a physician's charges Zor

services renderad in legal matters? Tha phrase "see to" 2as

e . .. . s . . .

orposad to "is responsible Zor”" is used since thers is no
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guesticon Sut %ha the client is ressonsible Zor zayment.
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The Delawars Ints
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rofassional Cods affirms tha=
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the fees are the obligaticn of the patisnt. However, tn
Code also establishes that the physician is entitled to Zzes
for such services (setting aside the phrase "when ZIinancial

circumstances justify”) and that "the at:torney should explain
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to his client". Implicit in £this Code provision
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the proposition that the attorney be resasonadly sat

that the clisnt understands that such Zees,
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the outcome of the legal matter at isst
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tion is implied in the DCPR. The problem is <he case in

which the client assures the attorney cf intent £o pay
the physician, the attorney secured the physician's servicss,

out the client does not pay, or the atteo

rt

ney fails to securse
specific assurance of payment pricr to informal employment
of the treating physician's services, or to using his
oower as an officer of the court to secure a subpoena
to cempel attendance of the physician at a groceeding.

A review of some of the published ozinicns on
legal ethics* suggests what seems ko be the approsriate

practical solution to the oroblem.

*The acthorities mav ze Icund in ABA Coinions on Profsssicnal
zenics (1l887); the Infcrmal Zthics QOoinions o©Ff the Commis=z22
on Etnics and Proiasssisonal Reszensinhilizv: znd the Suotplamans
£C =ha Dizast ©f 3ar Asscciation Z=nics Coinicons (137%).
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ABA Informal Opinion No. 3%8 on former Canon 42

states that an attornev may agres %0 tay & fee to obtain

a written medical repcrts by a physician

ment”

£rom his client.

Informal Opinions Yos.

664 and

canon ars to

e by
b

e same end.

They orovide

"subject to rzimburse-

911 con the sanme

that a proger diagnosis

0f a client's pnysical condition,

a confersnce between =he

attorney and the doctor,

the depositicn of the doctor and

his testimeny in court are all examples of circumstances

in which the attorneyvy mav in good faith advance the doctor's’

fees, but only as a matter of convenience and subject to a

clear understanding that he is to be reimbursed by his

client.

In Informal Opvinicn No. 911
"It 1s recognized that an attorneyv may
not proverly advance or beccme obligated
for items other than expenses of litiga-
tion and that these must ke subject at
all times to reimbursement
1084

Informal Cpinion No. statas that

from his clien:

for a lawyer to make a personal commitment to advance

the committee said:

proger

expensas

of litigation,
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this is not unethical
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f the arrangement wikth &r

physician, and %khat
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provides Zor raimburssment to the at<orneyv Zor such costs.
< Y Y - : el Py~ | . =
Opinicns oy State Bars since the zdoption o the
new Code Zollow thesz pracedents:
1A 1 S e -~y
8189 A lawyer may advance or guarantee
& = : T e -~ - b
fees of mediczl witnsssss so long 2s he
; . - : .
nas a clear understanding wisch =he client
that =he uliimate respeonsizilisy for the
fees must e bornme by the clianzg.
1479 . R - - ) i - <
L3572 7iz.C0 sns 47 (Czinisn 72-27,
-t - .
July 33, 13
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9048 It is proper for a2 lawyer ko advance
or guarantee the payment of a fee charged
by a physician for services to a patient-
client only when such services constitute
the physician's assistance in connection
with the prosecution of a pending claim
or matter to be litigated--i.e., reports,
and consultations, etc.--andéd only when th
patient-client remains ultimately liable
for such expenses. e

45 N.¥.S.3.J. 330 (l973) (Cpinion 28383,
April 27, 1373)

8681 An attorney who ordesrad or reguestad

sarvices from doctors, engineers, account-

ants, or other persons may deny responsi-

bility for the payment of thelir compensation
) only if by express written statement at the
- time of the order or request he informed

the provider of the service that he would not

be rasponsible for payment.

31 Bench and Bar Minn. 13 (July 1974)

(Cpinicn 7, June 26, 1974)

9665 An attorney who fails to explain to

a physician that his clisnt is responsible
S £for the pavment of his fee for a depcosition

is responsible for such payment.

N.D. (Informal Opinion 001, July 30, 1973)

In Wise's "Legal Ethics" published by Bender, 19753
Edition, it is stated at page .253:
) "A lawyer cannot finance his client's
litigation or matters and can advance
isbursements only against a reasonable
probability of reimbursement pursuant
to agreement with the client. . . ."

To rszturn to the problam: How dcoces the physician
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the attorney that ne would pay or the attorney hasg failad



. . expenses of the litigation including the costs of the fees
of his treating physician for services in connection with
da legal matter?

The problem is an acute one not easily resolved.

The attorney representing the patient has ne choice but to
go to the patient's physician Zor information and testimony.
As agreed in the MSD-DBA Code, the treating physician has
no choice but to cooperats to the best of his ability with

the patient's attorney no matter how distasteful to him

legal matters may be. Under subpcena, he has no choice but
to testify or disclose ralevant records at the request of
any interested attorney.

Except in situations in which the attorney has
made clear to the physician that only the patient-client
will be responsible for fees concerning legal matters, the
physician can reasconably maintain that he is justified in
believing that he is rendering services to the attornevy,
although on behalf of his patient, to assist the attorney
in his legal work and that he is entitled to look to the
attorney Zor payment or assurance of gpayment, of rsascnab
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This includes %he cost of reports, £ees Zor oil

confarances, depositio:
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cancesllation fees and office preparaticon of sho=ccopias.



The ethics opinions seem to maxke clear that it is
the responsibility of the attorney to see that suitable arrange-
ments are made for the payment of medical-lecal fees. He is
required to do this by making prior arrangements with his
client. However, this 1s a matier between the attorney and

1

nis client, not the client-patient and the phaysician.

When an attorney reguests medical-legal services
of a physician, the rules of legal ethics warrant the
cnysician's reliance on the proposition that:

(1) The attorney will guarantse the
payment of resascnable fees;

or
(2) The attorney will make clesar to
the physician in writing prior %o using
the physician's services that only the

client-patient will be responsible for
the f=ses.

This opinion was prepared by the Medical-Legal

and Dental-lLegal Relations Committee and approved by the

Professional Ethics Committee.

Dated: April 21, 1981



