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ATTORNEY PROFILE

Ryan Newell represents clients who are faced variety of business law issues, both in and 
out of litigation.

In litigation, Ryan has represented parties in corporate and commercial litigation in the 
Delaware Court of Chancery, the Delaware Superior Court, the Delaware Supreme 
Court, and the District of Delaware. He has also represented parties as Delaware counsel 
in intellectual property litigation in the District of Delaware.

While the bulk of his practice is focused on these types of commercial litigations, Ryan 
has experience representing government entities and parties in trust litigations. In 
particular, Ryan was part of a team that successfully defended the State of Delaware 
before the United States Supreme Court in an original jurisdiction action brought by 
New Jersey that challenged Delaware’s sovereignty over the Delaware River within its 
historic Twelve Mile Circle.

Outside of litigation, Ryan advises companies and their principals in matters concerning 
Delaware corporate governance and other Delaware commercial law issues. He is also a 
Delaware Superior Court certified mediator and has been appointed by the Superior 
Court as a Special Master and an assistant to a Special Master.

Ryan has received an AV Preeminent® Peer Review Rating, which is Martindale-
Hubbell's highest rating for lawyers. In 2015, he was selected by other Delaware 
attorneys as one of Delaware’s Top Lawyers for 2015. In 2010, Ryan received the 
Delaware State Bar Association’s New Lawyers Distinguished Service Award.

Ryan attended the Dickinson School of Law of the Pennsylvania State University on a 
Dean’s Scholarship. He was the Casenote Editor for the Penn State Law Review and 
served as a law clerk to the Honorable Kevin A. Hess in the Cumberland County 
(Pennsylvania) Court of Common Pleas. As an undergraduate, Ryan graduated from the 
University of Notre Dame and its nationally acclaimed Mendoza College of Business. 
He is the president of the Notre Dame Club of Delaware.

Ryan P. Newell, Partner 302-888-6434
rnewell@connollygallagher.com

Areas of Practice
•  Delaware Business, Commercial
and Corporate Litigation

•  Delaware Corporate Counseling
•  Government Law
•  Intellectual Property Litigation
•  Arbitration & Mediation

Education
•  The Dickinson School of Law - 
Pennsylvania State University  
(J.D.; 2005)

•  University Of Notre Dame
(B.A. Management; 2002)

•  Salesianum School (1998)

Bar Admissions
•  Delaware (2005)
•  United States District Court -
District of Delaware (2006)

•  Pennsylvania (2008)
•  New Jersey (2008)
•  United States District Court - 
District of New Jersey (2008)

•  Third Circuit for the United States
Court of Appeals (2012)

Professional Experience
•   Connolly Bove Lodge & Hutz LLP 
(2005 - 2012) 

Professional and  
Other Associations
•   Rodney Inn of Court (2005 – 
Present; Treasurer 2007 – Present)

•   The Richard K. Herrmann 
Technology Inn of Court 
(Executive Committee 2005 
– Present; President - 2016)

•   St. Thomas More Society; 
Executive Committee (Executive
Committee 2005 – Present; 
President 2008–2009)
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Professional and  
Other Assosciations 
(Continued)
•   American Bar Association (2005 
– Present)

•   Delaware State Bar Association
(2005 – Present)

•   The Office of the Child Advocate 
(Guardian Ad Litem 2008 – 
Present)

•   Delaware Community Legal Aid 
Society, Inc. (Pro Bono Attorney 
2009-2011; Fundraiser 2009-2011)

•   Catholic Charities of the Diocese 
of Wilmington (Board of Directors
2010 – Present)

•   Notre Dame Club of Delaware 
(President, 2013 – Present; Vice 
President, 2006 – 2012; Member,
1998 – Present)

•   Notre Dame Club of Philadelphia
(2005 – Present)

•   The Delaware Foundation 
for Reaching Children with 
Intellectual Disabilities (2005-
2008; Vice Chairman Blue Gold
All Star Football Game 2007-
2008)

•   Legacy Youth Tennis and
Education (2012)

•   Nativity Preparatory School of 
Wilmington (Mission and Board 
Affairs Committee Member, 2013
– Present; Young Associates, 2013 
– Present)

•   St. Patrick’s Day Society
(2014 - Present)

ATTORNEY PROFILE (CONTINUED)

Publications

•  Naughty or Nice? Instead of Coal, I Got … ESI?!

•  The E-Discovery Promised Land: The Use of E-Neutrals To Aid The Court, Counsel, And Parties

•  Court of Chancery Issues Best Practices Guidelines for Practitioners

•  Court of Chancery Precludes Limited Partner from Prematurely Withdrawing Its Investment from
Partnership

•  Court of Chancery Finds That, Under New York Law, Notes May Be Voluntarily Cancelled Absent
Provision in the Indenture to the Contrary

•  Court of Chancery Dismisses Challenge to Asset Purchase Agreement; Discusses Ramifications of
Freedom of Contract in Purchase Agreement

•  Court of Chancery Approves a Cox Communications Settlement of Two Actions; Reduces Attorneys’
Fee Award to $10 million

•  Court of Chancery Addresses Mooted Purpose for Books and Records Inspection

•  Court Declines to Restore Corporate Existence of Dissolved Corporation to Address Lawsuit Filed
Prior to Dissolution

•  Court Applies Entire Fairness Test to Reverse Stock Split

•  Court Awards Attorneys’ Fees and Provides Roadmap for Future Fee Recovery

•  After Failed Acquisition, Court Finds Distribution Rights of Shareholders of “Blank Check Company”
Governed by Trust Agreement

•  Delaware Supreme Court Affirms Adoption of Anti-Takeover Measure Involving Net Operating Losses

•  Delaware Supreme Court Settles Split of Authority Regarding Contracts Under Seal

•  Despite Applying Step-Transaction Doctrine, Court Does Not Aggregate Transactions and Fails to Find
Sale of “Substantially All” Assets

•  Non-Party Has Standing As Intervenor to Seek Unsealing of Documents

•  Third Circuit Court of Appeals Dismisses Cephalon Shareholder Action for Failure to Plead Demand
Futility

•  Court of Chancery Enforces Broad Forum Selection Clause; Enjoins First-Filed Action

•  Supreme Court Addresses “Fair Price” and “Fair Value” in Appraisal Proceedings; Declines to Adopt
Bright Line Rules for Appraisal Proceedings

•  Court of Chancery Denies Motion to Expedite Claim for Breach of Implied Covenant of Good Faith
and Fair Dealing; Plaintiff Failed to Plead Colorable Claims for Breach of Fiduciary Duty

•  Court of Chancery Dismisses Action Where Plaintiff Failed to Plead Key Facts Challenging Breach of
Fiduciary Duty and Entire Fairness Standard Applied

•  Court Dismisses Counterclaims for Breach of Fiduciary Duty, Breach of Contract, and Breach of
Implied Covenant of Good Faith and Fair Dealing

•  Delaware Court of Chancery Dismisses Dow Shareholders’ Derivative Claims Regarding Rohm and
Haas Acquisition for Failure to Plead Demand Futility

•  Court of Chancery Resolves Complex Dispute Regarding Trade Secrets and Claims of Fiduciary Duty
Breach

•  ‘To Be Sure He is My Husband Good Enough,’ or is He? An Analysis of Common Law Marriage in
Pennsylvania

• New Year's E-Discovery Resolution: Minimize Discovery Disputes Through E-Neutrals
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News

•  Connolly Gallagher Recognized by Super Lawyers for Four Practice Areas

•  Connolly Gallagher Attorney Recognized as 40 Under 40 Honoree

•  Connolly Gallagher Successfully Defends Motion for Preliminary Injunction

•  Connolly Gallagher Represents Comcast In Infringement Victory

•  Ryan P. Newell and Timothy M. Holly Publish Delaware Law Review Articles

•  Ryan Newell to Co-host Summer Event for Irish Network USA

•  Connolly Gallagher Recognized by Super Lawyers for Five Practice Areas

•  Connolly Gallagher LLP Announces Elected Partners

•  Matt Boyer and Ryan Newell to Participate in Seminar on Professional Ethics

•  Ryan Newell Gives Two Lectures on Best Practices in E-Discovery

•  Delaware Supreme Court Appoints Ryan Newell to The Commission on Law and Technology

•  Matt Boyer – “Poetry in Action”

•  Five Connolly Gallagher Attorneys Selected to Delaware Super Lawyers

•  Profiles in Balance: Delaware State Bar Association Profiles Two Connolly Gallagher Attorneys

Speaking Engagements

•   Electronic Discovery in the Delaware Courts: What Delaware Counsel, Outside Counsel, and In-
House Attorneys Need to Know (Mar. 19, 2014) with the Honorable Abigail LeGrow

•   Delaware Supreme Court Commission on Law & Technology Ethics Update (Feb. 21, 2014)

•   Ethics and E-Discovery in the Delaware Courts (October 30, 2013)

•   The Scope of E-Discovery: Your Digital Footprint (Sept. 12, 2013)

•   Best Practices in E-Discovery: Proportionality and Cooperation from Preservation to Production
(Aug. 23, 2013)

•   Best Practices in E-Discovery, Delaware Supreme Court Pre-Admission Conferences (2010 – Present)

•   Recent Decisions in E-Discovery that Affect All of Us (Dec. 12, 2007)

• Best Practices in E-Discovery, Bifferato Trial Practice Forum (January 15, 2016)

Blog Posts
• District of Delaware Grants Motion to Exclude Lost Profits Testimony

• Litigation Funding Documents Warrant Work Product Protection

• Ryan Newell Recognized in Delaware Today's Top Lawyers 2015

• Connolly Gallagher Recognized in Super Lawyers Business Edition 2015

• Ryan Newell Publishes Article on Special Masters in Discovery

Honors

•   2015 Irish Echo: Irish Top 40
Under 40

•   2014-15 Delaware Super Lawyers –
Business Litigation

•   2013 Delaware Super Lawyers 
Rising Star – Business Litigation

•   2010 Delaware State Bar 
Association’s New Lawyers 
Distinguished Service Award

•   2010 Distinguished Graduate 
Award [presented by the 
Department of Elementary 
Schools of the National Catholic 
Educational Association for St. 
John the Beloved School]

•   2009 Pro Bono Award – Connolly 
Bove Lodge & Hutz LLP

• 2015 Delaware's Top 
Lawyers (Delaware Today)



REPRESENTATIVE CASES

• My Size, Inc. v. Dalal, C.A. No. 11486-VCN

• Rosen v. Rice, et al., C.A. No. 11010-VCL

• FdG Logistics LLC v. A&R Logistics Holdings
Inc., C.A. No. 9706-CB

• Policemen's Annuity & Benefit Fund of Chicago
Illinois, et al. v. DV Realty Advisors LLC, C.A.
No. 7204-VCN

• AVIC Int'l USA Inc. v. Tang Energy Group
Ltd., C.A. No. 11182-VCN

• Stanton, et al. v. Organic Energy Corp., et al.,
C.A. No. 10945-VCL

• In re Kinder Morgan Energy Partners L.P. Capex
Litig., C.A. No. 9318-VCL

• In re Morton's Rest. Group Inc. S'holders Litig.,
C.A. No. 7122-CS

• Plymouth County Ret. Ass'n v. Thomas H. Lee
Partners, L.P., C.A. No. 6062-VCP

Commercial Litigation 
The Delaware Court of Chancery

• Manning, et al. v. Vellardita, et al., C.A. No.
6812-VCG

• Great-West Investors LP v. Thomas H. Lee
Partners, L.P., C.A. No. 5508-VCN

• Rohm and Haas Co. v. Dow Chem., C.A. No.
4309-CC

• GE Funding Holdings, Inc. v. FGIC Corp., C.A.
No. 4012-VCG

• In re Food Ingredients Int'l Inc., C.A. No.
4422-VCP

• Bentley Sys., Inc., et al. v. Cobalt BSI Holding,
LLC, et al., C.A. No. 4294-VCS

• In re: Citigroup Inc. S'holder Derivative Litig., C.A.
No. 3338-CC

• Heller v. DLJ Emerging Growth Partners L.P.,
C.A. No. 2729-VCS

• American Int'l Group Inc. Consol. Derivative
Litig., C.A. No. 769

The Delaware Superior Court
• Element Fin. Corp., v. Comqi, Inc., C.A. No.

N15C-02-069 EMD

• Shred-it Int'l, Inc., et al. v. ELOF Hansson USA
Inc., C.A. No. N12C-06-087 JRJ CCLD

• Huffington v. TC Group, LLC, et al., C.A. No.
N11C-01-030 JRJ CCLD

• Wilmington Trust, Nat'l Ass'n v. Soundview Elite
Ltd., et al., C.A. No. N13C-06-156 EMD CCLD

• Bentley Sys., Inc. v. Wolf Creek Nuclear Operating
Corp., N12C-06-088 JRS CCLD

• Tucker v. First State Orthopaedics, P.A., et al.,
C.A. No. 09C-07-126 CHT

• Charge Injection Techs. Inc. v. E.I. DuPont de
Nemours & Co., C.A. No. 07C-12-134 JRJ

District of Delaware
• Intelligent Discovery Mgmt., LLc, et al. v.

Omnivere Holding Co., LLC, et al. C.A. No. 
15-1134-GMS

• MJMM, Inc. v. TranDotCom Solutions, LLC, C.A.
No. 14-526-GMS

•

• Dell Software Inc. v. Lewicki, C.A. No. 15-47-GMS

• In re: VirnetX Inc., C.A. No. 13-mc-237-GMS

• Johnson v. Ace Cash Express, Inc., C.A. No.
13-1186-LPS

• Capital Invs. Group, Inc. v. Korban, et al., C.A.
No. 10-115-GMS-SRF

• In re: Transkaryotic Therapies, Inc., C.A. No.
2776-CC

• Forsythe, et al. v. ESC Fund Mgmt. Co. (U.S.),
Inc., et al., C.A. No. 1091-VCL

ValCom, Inc. v. Vellardita, C.A. No. 12-749-
GMS



REPRESENTATIVE CASES

• Adaptive Headlamp Techs., Inc. v.
General Motors, LLC, C.A. 15-781-GMS

• Nox Med. Ehf v. Natus Neurology Inc.,
C.A. No. 15-709-RGA

• Koninklijke Philips N.V., et al. v. Nintendo Co.,
Ltd., et al, C.A. No. 14-602-GMS

• Hospira, Inc. v. Amneal Pharm. LLC, C.A.
No. 15-697-RGA

• Innovative Display Techs. LLC v. General
Motors LLC, C.A. No. 14-850-RGA

• Alex is the Best, LLC v. Amazon.com Inc., et al,
C.A. No. 13-1722-RGA

• Andover Healthcare, Inc. v. 3M Co., C.A. No.
13-843-LPS

• In re Bendamustine Consolidated Cases, C.A.
No. 13-2046-GMS

Intellectual Property Litigation

• Alex is the Best, LLC v. HTC Corp., et al.,
C.A. No. 13-1725-RGA

• Forest Labs., Inc., et al. v. Sandoz Inc., C.A.
No. 13-1830-SLR

• Intellectual Ventures I LLC v. Nextel
Operations, Inc., et al., C.A. No. 13-1634-LPS

• Teijin Ltd., et al. v. Zydus Pharm. (USA) Inc., et
al, C.A. No. 13-2086-SLR

• Kissei Pharm. Co., Ltd., et al. v. Sandoz,
Inc., C.A. No. 13-1092-LPS

• Arendi S.A.R.L. v. HTC Rocp., et al., C.A. No.
12-1600-LPS

• Comcast IP Holdings I LLC v. Sprint Commc’ns
Co. LP, et al., C.A. No. 12-205-RGA

• IpLearn, LLC v. Blackboard Inc., C.A. No.
11-876 RGA

• IpLearn, LLC v. Oracle Corp., et al., C.A. No.
11-825 RGA

Special Master Roles
• Barba v. Boston Scientific Corp., et al., N11C-08-050 MMJ (Del. Super. Ct.)

• Mine Safety Appliances Co. v. AIU Ins. Co., C.A. N10C-07-241 MMJ (Del. Super. Ct.)
(Court appointed assistant to Special Master Boyer)

Miscellaneous Litigations
• Nichols v. City of Rehoboth Beach, et al., C.A. No. 15-602-GMS (D. Del.) and Case No. 15-3979 (3d Cir.)

• In re the New Maurice J. Moyer Acad. Inc., C.A. No. 10398-CB (Del. Ch.)

•

• CallWave Commc’ns LLC v. T-Mobile USA
Inc., et al., C.A. No. 12-1703-RGA

• Sprint Commc’ns Co. L.P. v. Comcast Cable
Commc’ns LLC, et al., C.A. No.12-1013-RGA

IMO Tax Parcel No 09-00800-001 et al. v. Krapf, et al., C.A. No. 6611-VCG (Del. Ch.)

• IpLearn, LLC v. K12 Inc., C.A. No. 11-1026

• Motivation Innovations, LLC v. PetSmart
Inc., C.A. No. 11-615-SLR • Microsoft Corp., et al. v. Geo Tag Inc., C.A.

No. 11-175 RGA

• Parrott, et al. v. Sasaki, et al., 7227-VCL (Del. Ch.)

• State of New Jersey v. State of Delaware, 552 U.S. 597 (2008)

• Alderman, et al. v. Clean Earth, Inc., et al., Nos. 568-570, 2007 (Del.)

Representative Cases
• Nichols v. City of Rehoboth Beach, — F.3d –, 2016 WL 4651383 (3d Cir. Sept. 7, 2016).
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Electronic	Discovery	in	the	
Delaware	Courts:	

What	Delaware	Counsel,	Outside	Counsel,	and	In‐
House	Attorneys	Need	to	Know	

Hon.	Abigail	LeGrow
Delaware	Court	of	Chancery

Ryan	P.	Newell
Connolly	Gallagher	LLP



Outline

1. Introduction
2. Delaware	Supreme	Court’s	Commission	on	

Law	and	Technology
3. Delaware	Lawyer	Rules	of	Professional	

Responsibility
4. Court	of	Chancery
5. Superior	Court
6. District	of	Delaware
7. Case	Law



Introduction



Honorable	Abigail	LeGrow

• Appointed	Master	in	Chancery	in	October	2011
• Corporate	Group	of	Potter	Anderson	&	Corroon
LLP

• Judicial	law	clerk	to	the	Honorable	Jack	B.	
Jacobs	– Delaware	Supreme	Court

• Penn	State	Dickinson	School	of	Law	(summa	
cum	laude)

• Susquehanna	University	(B.A.	in	Political	
Science)



Ryan	P.	Newell

• Partner	at	Connolly	Gallagher	LLP
– Delaware	Business,	Commercial	and	Corporate	
Litigation	

– Delaware	Corporate	Counseling	
– Government	Law	
– Intellectual	Property	Litigation	
– Arbitration	&	Mediation	

• Penn	State	Dickinson	School	of	Law
• University	of	Notre	Dame	(B.A.	Management)



Delaware	Supreme	Court’s	
Commission	on	Law	and	Technology



The	Commission	on	Law	and	
Technology

August	26,	2013	Amended	Order

• Delaware	lawyers	are	required	by	the	
Delaware	Lawyers’	Rules	of	Professional	
Conduct	to	provide	competent	
representation	to	a	client.	

• Competent	representation	requires	the	legal	
knowledge,	skill,	thoroughness	and	
preparation	reasonably	necessary	for	
representation.



The	Commission	on	Law	and	
Technology

August	26,	2013	Amended	Order

As	of	September	15,	2013	there	shall	be	
established	The	Commission	on	Law	and	
Technology	which	shall	be	charged	with	the	
responsibility	of	providing	Delaware	Lawyers	
with	sufficient	guidance	and	education	in	the	
aspects	of	technology	and	the	practice	of	law	so	
as	to	facilitate	compliance	with	the	Delaware	
Lawyers’	Rules	of	Professional	Conduct.



Rules	of	The	Commission	of	Law	and	
Technology

Rule	4:		Guidelines	and	Best	Practices

The	Commission	shall	develop	and	publish	guidelines	and	best	
practices,	regarding	the	use	of	technology	and	the	practice	of	law,	
as	they	may	relate	to	lawyer	competence	and	client	confidentiality.		
The	purpose	of	these	guidelines	and	best	practices	is	to	assist	
members	of	the	Delaware	Bar	and	not	to	create	a	threat	or	risk	of	
any	kind.		The	failure	of	an	attorney	to	comply	with	the	published	
guideline	or	best	practice	is	not	admissible	for	any	purpose	in	a	
civil	action	in	any	court.



Rules	of	The	Commission	of	Law	and	
Technology

Rule	5:	Knowledge	Bank

The	Commission	shall	create	and	maintain	a	
knowledge	bank	of	opinions	and	articles	relating	to	
ethical	issues	involving	technology	and	the	practice	of	
law.		This	knowledge	bank	shall	be	available	
electronically	to	all	members	of	the	Delaware	Bar	at	no	
charge.



Delaware	Lawyer	Rules	of	
Professional	Responsibility



DLRPC	Rule	1.1

Rule	1.1.	Competence

A	lawyer	shall	provide	competent	representation	to	a	client.	
Competent	representation	requires	the	legal	knowledge,	skill,	
thoroughness	and	preparation	reasonably	necessary	for	the	
representation.

[Comment	8]	Maintaining	competence.	‐‐To	maintain	the	requisite	
knowledge	and	skill,	a	lawyer	should	keep	abreast	of	changes	in	the	
law	and	its	practice,	including	the	benefits	and	risks	associated	with	
relevant	technology,	engage	in	continuing	study	and	education	and	
comply	with	all	continuing	legal	education	requirements	to	which	
the	lawyer	is	subject.



DLRPC	Rule	1.6

Rule	1.6.	Confidentiality	of	Information

(a) A lawyer shall not reveal information relating to
the representation of a client unless the client gives
informed consent, the disclosure is impliedly
authorized in order to carry out the representation,
or the disclosure is permitted by paragraph (b).



DLRPC	Rule	1.6

(b) A lawyer may reveal information relating to the representation of a client to the extent
the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably certain to
result in substantial injury to the financial interests or property of another and in
furtherance of which the client has used or is using the lawyer’s services;

(3) to prevent, mitigate, or rectify substantial injury to the financial interests or property of
another that is reasonably certain to result or has resulted from the client’s commission of a
crime or fraud in furtherance of which the client has used the lawyer’s services;

(4) to secure legal advice about the lawyer’s compliance with these Rules;



DLRPC	Rule	1.6

(5)	to	establish	a	claim	or	defense	on	behalf	of	the	lawyer	in	a	controversy	between	the	
lawyer	and	the	client,	to	establish	a	defense	to	a	criminal	charge	or	civil	claim	against	the	
lawyer	based	upon	conduct	in	which	the	client	was	involved,	or	to	respond	to	allegations	in	
any	proceeding	concerning	the	lawyer’s	representation	of	the	client;	or

(6)	to	comply	with	other	law	or	a	court	order;	or

(7)	to	detect	and	resolve	conflicts	of	interest	arising	from	the	lawyer’s	change	of	
employment	or	from	changes	in	the	composition	or	ownership	of	a	firm,	but	only	if	the	
revealed	information	would	not	compromise	the	attorney‐client	privilege	or	otherwise	
prejudice	the	client.

(c)	A	lawyer	shall	make	reasonable	efforts	to	prevent	the	inadvertent	or	unauthorized	
disclosure	of,	or	unauthorized	access	to,	information	relating	to	the	representation	of	a	
client.



DLRPC	Rule	1.6

[Comment	18]	Acting	competently	to	preserve	confidentiality.	‐‐
Paragraph	(c)	requires	a	lawyer	to	act	competently	to	safeguard	
information	relating	to	the	representation	of	a	client	against	
unauthorized	access	by	third	parties	and	against	inadvertent	or	
unauthorized	disclosure	by	the	lawyer	or	other	persons	who	
are	participating	in	the	representation	of	the	client	or	who	are	
subject	to	the	lawyer’s	supervision. See	Rules	1.1,	5.1	and	5.3.	



DLRPC	Rule	1.6

The	unauthorized	access	to,	or	the	inadvertent	or	unauthorized	disclosure	
of,	information	relating	to	the	representation	of	a	client	does	not	constitute	a	
violation	of	paragraph	(c)	if	the	lawyer	has	made	reasonable	efforts	to	
prevent	the	access	or	disclosure.	Factors	to	be	considered	in	determining	the	
reasonableness	of	the	lawyer’s	efforts	include,	but	are	not	limited	to,	the	
sensitivity	of	the	information,	the	likelihood	of	disclosure	if	additional	
safeguards	are	not	employed,	the	cost	of	employing	additional	safeguards,	
the	difficulty	of	implementing	the	safeguards,	and	the	extent	to	which	the	
safeguards	adversely	affect	the	lawyer’s	ability	to	represent	clients	(e.g.,	by	
making	a	device	or	important	piece	of	software	excessively	difficult	to	use).



DLRPC	Rule	1.6

A	client	may	require	the	lawyer	to	implement	special	security	measures	not	
required	by	this	Rule	or	it	may	give	informed	consent	to	forgo	security	
measures	that	would	otherwise	be	required	by	this	Rule. Whether	a	lawyer	
may	be	required	to	take	additional	steps	to	safeguard	a	client’s	information	
in	order	to	comply	with	other	law,	such	as	state	and	federal	laws	that	govern	
data	privacy	or	that	impose	notification	requirements	upon	the	loss	of,	or	
unauthorized	access	to,	electronic	information,	is	beyond	the	scope	of	these	
Rules.	For	a	lawyer’s	duties	when	sharing	information	with	nonlawyers
outside	the	lawyer’s	own	firm,	see	Rule	5.3,	Comments	[3]–[4].



DLRPC	Rule	4.4

Rule	4.4.	Respect	for	Rights	of	Third	Persons

(a) In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass, delay or burden a third
person, or use methods of obtaining evidence that violate the legal
rights of such a person.

(b)	A	lawyer	who	receives	a	document	or	electronically	stored	
information	relating	to	the	representation	of	the	lawyer’s	client	and	
knows	or	reasonably	should	know	that	the	document	or	
electronically	stored	information	was	inadvertently	sent	shall	
promptly	notify	the	sender.



DLRPC	Rule	4.4

[Comment	2]	Paragraph	(b)	recognizes	that	lawyers	sometimes	receive	a	
document	or	electronically	stored	information	that	was	mistakenly	sent	or	
produced	by	opposing	parties	or	their	lawyers.	A	document	or	electronically	
stored	information	is	inadvertently	sent	when	it	is	accidentally	transmitted,	
such	as	when	an	email	or	letter	is	misaddressed	or	a	document	or	
electronically	stored	information	is	accidentally	included	with	information	
that	was	intentionally	transmitted.



DLRPC	Rule	4.4

If	a	lawyer	knows	or	reasonably	should	know	that	such	a	document	or	
electronically	stored	information	was	sent	inadvertently,	then	this	Rule	
requires	the	lawyer	to	promptly	notify	the	sender	in	order	to	permit	that	
person	to	take	protective	measures.	Whether	the	lawyer	is	required	to	take	
additional	steps,	such	as	returning	the	document	or	electronically	stored	
information,	is	a	matter	of	law	beyond	the	scope	of	these	Rules,	as	is	the	
question	of	whether	the	privileged	status	of	a	document	or	electronically	
stored	information	has	been	waived.



DLRPC	Rule	4.4

Similarly,	this	Rule	does	not	address	the	legal	duties	of	a	lawyer	who	receives	a	
document	or	electronically	stored	information	that	the	lawyer	knows	or	
reasonably	should	know	may	have	been	inappropriately	obtained	by	the	
sending	person.	For	purposes	of	this	Rule,	“document	or	electronically	stored	
information”	includes,	in	addition	to	paper	documents,	e‐mail	and	other	forms	
of	electronically	stored	information,	including	embedded	data	(commonly	
referred	to	as	“metadata”),	that	is	subject	to	being	read	or	put	into	readable	
form.	Metadata	in	electronic	documents	creates	an	obligation	under	this	Rule	
only	if	the	receiving	lawyer	knows	or	reasonably	should	know	that	the	
metadata	was	inadvertently	sent	to	the	receiving	lawyer.



DLRPC	Rule	4.4

[Comment	3]	Some	lawyers	may	choose	to	return	a	document	or	
delete	electronically	stored	information	unread,	for	example,	
when	the	lawyer	learns	before	receiving	it	that	it	was	
inadvertently	sent.	Where	a	lawyer	is	not	required	by	applicable	
law	to	do	so,	the	decision	to	voluntarily	return	such	a	document	
or	delete	electronically	stored	information	is	a	matter	of	
professional	judgment	ordinarily	reserved	to	the	lawyer.	See	
Rules	1.2	and	1.4.



Court	of	Chancery



Chancery	Rule	26



Chancery	Rule	26



Chancery	Rule	34



Chancery	Rule	34



Chancery	Rule	45



Chancery	Guidelines:
Preservation



Chancery	Guidelines:
Preservation

• Reasonable	steps	for	most	cases:
– Collaborative	approach	with	party	and	counsel	
regarding	identification,	location,	and	
preservation

– Written	litigation	hold	notice
– Document	process

• Confer	with	opposing	counsel	early	in	
litigation



Chancery	Guidelines:
Collection	and	Review

• No	“one‐size‐fits‐all”	approach
• Transparent	meet	and	confers
• Self	collection	and	review	“more	likely	to	be	
questioned”

• Costs	must	be	proportionate	to	stakes
– “it	is	essential	and	not	optional	that	the	parties	
discuss	[costs]	directly	and	try	to	reach	a	case‐
specific	accord”

• Delaware	counsel	must	play	active	role



Chancery	Guidelines:
Collection	and	Review

• Logs
– Senior	lawyers	must	provide	guidance
– May	agree	to	categorical	log
– Parties	should	agree	on	how	to	log	email
– May	agree	to	different	treatment	for	redacted	
documents

• Goose	and	gander	&	good	faith	discussion



Chancery	Guidelines:
Expedited	Discovery	in	P.I.	Cases

• Document	Collection
– Expedited	nature	affects	what	is	reasonable
– Parties	should	discuss	limitations	on	discovery
– Freely	exchange	information	concerning	scope	of	
collection

– Produce	core	documents	after	request	for	
preliminary	injunction

– Focus	on	key	custodians
– Transparent	search	process
– Role	of	Delaware	counsel	not	lessened



Chancery	Guidelines:
Expedited	Discovery	in	P.I.	Cases

• Document	Review	and	Production
– “De‐duping”	encouraged
– Produce	on	rolling	basis

• Logs
– Encourage	agreements	to	reduce	time,	expense	and	
burden	of	document‐by‐document	review

• Quick	peek	agreements
– May	agree	to	forego	redaction	log

• Third	Parties
– Encourage	cooperation	and	facilitate	completion	in	
accordance	with	expedited	schedule



Chancery	Guidelines:
Sample	Documents

• Confidentiality	Stipulations
– Single	Tier
– Two‐Tier

• Document	Collection	Outline
– Preservation
– Contents	for	Hold	Notice
– Identifying	Custodial	and	Non‐Custodial	
Sources

• Quick‐Peek	Stipulation



Superior	Court	



Complex	Commercial	Litigation	
Division

Focus	is	on	meet	and	confer	which	includes:
• Preservation
• Form	of	production
• Scope	of	production
• Method	for	asserting	and	reserving	privilege
• Method	for	preserving	confidentiality
• Allocation	of	expense	of	production



Sample	E‐Discovery	Plan:
Meet	and	Confer



Sample	E‐Discovery	Plan:
Meet	and	Confer



Sample	E‐Discovery	Plan

• E‐Discovery	Plan
– Parties	required	to	develop	proposed	plan
– No	later	than	14	days	after	meet	and	confer,	
submit	to	Court	a	written	report

• Form	of	Court	Order
– Covers	same	topics	as	meet	and	confer



Sample	E‐Discovery	Plan:
Limitations



Sample	E‐Discovery	Plan:
Safe	Harbors



District	of	Delaware



Delaware	District	Court	eDiscovery	
Default	Standard

• Cooperation	
– “In	the	event	that	the	parties	are	unable	to	agree	.	.	.	The	following	default	

standards	shall	apply	.	.	.	.”
• Proportionality

– “Parties	are	expected	to	use	reasonable,	good	faith	and	proportional	efforts	
to	preserve,	identify	and	produce	relevant	information.”

– Includes:
• Limits	to	discovery
• Limits	on	custodians
• Identification	of	relevant	subject	matter
• Time	periods	for	discovery
• Other	parameters	to	limit	and	guide	preservation	and	discovery	issues

• Parties	need	to	share	at	beginning	of	case:
– A	list	of	the	most	likely	custodians	of	relevant	electronically	stored	

information
– A	list	of	each	relevant	electronic	system	that	has	been	in	place
– Whether	their	electronically	stored	information	is	reasonably	accessible



Delaware	District	Court	eDiscovery
Default	Standard

• Preservation	of	Discoverable	Information
– Common	law	obligation	to	take	reasonable	and	
proportional	steps	to	preserve

– May	maintain	routine	document	retention	
policy	subject	to	preservation

– Good	cause	required	to	preserve	certain	
categories	of	ESI



Delaware	District	Court	eDiscovery
Default	Standard

• Privilege
– Logs

• Parties	should	confer	on	nature	and	scope,	including	
categories	which	may	be	excluded	and	alternatives	
to	document‐by‐document	logs

• No	post‐litigation	documents
– Preservation	efforts	not	discoverable
– Confer	on	Rule	502	order	regarding	waiver



Delaware	District	Court	eDiscovery
Default	Standard

• Initial	Discovery	Conference
– Shall	occur	3	weeks	before	Rule	16	Conference
– Discuss:	

• Issues,	claims	and	defenses	affecting	discovery
• Likely	sources	of	discoverable	information
• Technical	information	(e.g.,	form	of	production)
• Privileged	information
• ESI	preservation



Delaware	District	Court	eDiscovery
Default	Standard

• Initial	Disclosures
– 10	most	likely	custodians	(name,	title,	role,	
subject	matter)

– Non‐custodial	data	sources
– Identify	problems	with	ESI,	third‐party	
discovery,	and	privacy	protections

• Lack	of	notice	may	waive	ability	to	pursue	or	protect	
information

– Specific	standards	for	patent	litigation



Delaware	District	Court	eDiscovery
Default	Standard

• Specific	E‐Discovery	Issues
– On‐site	inspection:	Not	permitted	absent	specific	
need	and	good	cause

– Search	methodology:
• Disclosure	+	Ability	to	supplement	with	10	additional	
terms

– Format:	
• Searchable	text	
• Preserve	integrity	of	the	underlying	ESI

– Native:	Excel	and	Access
– Metadata:	Limited	categories



Case	Law



Form	of	Production	/	Metadata

• The	Ravenswood	Inv.	Co.,	L.P.	v.	Winmill
– 2013	WL	6228805	(Del.	Ch.	Nov.	27,	2013)

• Motion	to	compel	ESI	production	in	native	format
• Court	disagreed	that	its	rules	require	native	production
• Absent	“particularized	showing	of	need,”	motion	denied

– C.A.	No.	3730‐VCN	(Del.	Ch.	Feb.	12,	2014)
• “Whether	that	possible	inconsistency	proves	anything	is	
not	the	question.		The	question	is	whether	it	is	sufficient	
to	justify	the	expense	and	burden	of	producing	the	
metadata.		It	is	a	factual	matter	of	some	importance,	and	
the	metadata	may	be	the	most	effective	way	to	address	
this	factual	issue.”



Expedited	Proceedings

• The	Renco	Group,	Inc.	v.	MacAndrews	AMG	
Holdings	LLC,	2013	WL	209124	(Del.	Ch.	Jan.	
18,	2013)
– Burden	on	plaintiff	for	expedited	proceedings	is	
“not	high”

– “A	party’s	request	to	schedule	an	application	for	a	
preliminary	injunction,	and	to	expedite	the	
discovery	related	thereto,	is	normally	routinely	
granted.	 Exceptions	to	that	norm	are	rare.”

– Expedited	discovery	as	to	claims	that	are	
“sufficiently	related”	to	motion;	denied	otherwise



Key	Word	Searches

• Eurand,	Inc.	v.	Mylan Pharm.,	Inc.,	266	F.R.D.	79 (D.	
Del.	Apr.	13,	2010)
– “Mylan’s arguments	force	the	court	into	the	mysteries	of	
keyword	search	techniques,	specifically	the	efficacy	of	
various	methods	used	to	search	electronically	stored	
information,	which	often	involve	the	interplay	of	
computer	technology,	statistics	and	linguistics—
complex	issues	on	which	counsel	deign	to	‘express	as	
facts	what	are	actually	highly	debatable	propositions.’”

– “Neither	lawyers	nor	judges	are	generally	qualified	to	
opine	that	certain	search	terms	or	files	are	more	or	less	
likely	to	produce	information	than	those	keywords	or	
data	actually	used	or	reviewed.”

– Reasonableness	test	used	to	determine	adequacy



Technology	Assisted	Review

• EORHB,	Inc.,	et	al.	v.	HOA	Holdings,	LLC,	et	al.,	
C.A.	No.	7409‐VCL	(Del.	Ch.	Oct.	15,	2012)	
– Transcript:	“This	seems	to	me	to	be	an	ideal	
non‐expedited	case	in	which	the	parties	would	
benefit	from	using	predictive	coding.		I	would	
like	you	all,	if	you	do	not	want	to	use	predictive	
coding,	to	show	cause	why	this	is	not	a	case	
where	predictive	coding	is	the	way	to	go.”



Cost	Shifting

• Omnicare,	Inc.	v.	Mariner	Health	Care	Mgmt.	Co.,	
2009	WL	1515609	(Del.	Ch.	May	29,	2009)
– Restoration	required	of	2	years	of	backup	tapes
– Zubulake factors	applied
– “Defendants	have	not	adequately	demonstrated	
that	the	ESI	in	question	is	not	reasonably	
accessible.		Simply	because	the	ESI	is	now	
contained	on	Backup	Tapes	instead	of	in	active	
stores	does	not	necessarily	render	it	not	reasonably	
accessible.”	



Sanctions

• Genger v.	TR	Investors,	LLC,	et	al.,	26	A.3d	180
(Del.	2011)
– “We	do	not	read	the	Court	of	Chancery’s	Spoliation	
Opinion	to	hold	that	as	a	matter	of	routine	
document‐retention	procedures,	a	computer	hard	
drive’s	unallocated	free	space	must	always	be	
preserved.	 The	trial	court	rested	its	spoliation	and	
contempt	findings	on	more	specific	and	narrow	
factual	grounds—that	Genger,	despite	knowing	he	
had	a	duty	to	preserve	documents,	intentionally	
took	affirmative	actions	to	destroy	several	relevant	
documents	on	his	work	computer.”



Spoliation

• Micron	Tech.,	Inc.	v.	Rambus	Inc.,	No.	00‐792‐SLR	
(D.	Del.	Jan.	9,	2013)	
– “The	‘fundamental	element	of	bad	faith	spoliation	is	
advantage‐seeking	behavior	by	the	party	with	superior	
access	to	information	necessary	for	the	proper	
administration	of	justice.’”

– “Having	considered	the	exceptional	circumstances	of	this	
case	and	lesser	sanctions	available,	the	court	finds	that	the	
only	appropriate	sanction	is	to	hold	the	patents‐in‐suit	
unenforceable	against	Micron.	 Rambus’	destruction	of	
evidence	was	of	the	worst	type:	intentional,	widespread,	
advantage‐seeking,	and	concealed.”



Spoliation
• Concord	Steel,	Inc.	v.	Wilmington	Steel	Processing	Co.,	Inc.,	et	al.,	
C.A.	3369‐VCP	(Del.	Ch.	Oct.	7,	2010)
– To	reopen	discovery,	movant	must	show:

1) newly	discovered	evidence	has	come	to	his	knowledge	since	the	trial;	
2) it	could	not,	in	the	exercise	of	reasonable	diligence,	have	been	discovered	for	

use	at	the	trial;	
3) it	is	so	material	and	relevant	that	it	will	probably	change	the	result	if	a	new	

trial	is	granted;	
4) it	is	not	merely	cumulative	or	impeaching	in	character;	and	
5) it	is	reasonably	possible	that	the	evidence	will	be	produced	at	the	trial.

– “Discovery	of	electronically	stored	information	(“ESI”)	is	
ubiquitous	in	litigation	today.			It	is	important	that	litigants	
not	defer	discovery	of	such	information	until	the	last	minute.	
Yet,	 as	demonstrated	by	WSP’s	motions	to	compel	
production	of	the	laptop	in	this	case,	that	is	essentially	what	
they	did.		I	did	not	condone	that	approach	at	the	time,	and	
see	no	reason	to	do	so	now.”	



Spoliation

• Beard	Research,	Inc.,	et	al.	v.	Kates,	et	al.,	981	A.2d	1175	
(Del.	Ch.	2009);	2009	WL	3206416	(Del.	Ch.	Oct.	1,	
2009)
– “An	adverse	inference	instruction	is	appropriate	where	a
litigant	intentionally	or	recklessly	destroys	evidence,	when	it
knows	that	the	item	in	question	is	relevant	to	a	legal	dispute
or	it	was	otherwise	under	a	legal	duty	to	preserve	the	item.
Before	giving	such	an	instruction,	a	trial	judge	must,
therefore,	make	a	preliminary	finding	that	the	evidence	
shows	such	intentional	or	reckless	conduct.”

• “[I]nference does	not	amount	to	substantive	proof	and	cannot	take	
the	place	of	proof	of	a	fact”

– Awarded	fees	and	costs



Spoliation

• Triton	Constr.	Co.,	Inc.	v.	E.	Shore	Elec.	Servs.,	
Inc.,	et	al.,		2009	WL	1387115	(Del.	Ch.	May	18,	
2009)
– Affirmative	duty:	“to	preserve	evidence	[which]	
attaches	upon	the	discovery	of	facts	and	
circumstances	that	would	lead	to	a	conclusion	that	
litigation	is	imminent	or	should	otherwise	be	
expected.”

– “For	an	adverse	inference	to	be	drawn,	Delaware	
law	requires	a	determination	that	the	party	acted	
intentionally	or	recklessly	in	failing	to	preserve	the	
evidence.”



Default	Standard

• RLI	Ins.	Co.	v.	Indian	River	Sch.	Dist.,	et	al.,	
2007	WL	3112417	(D.	Del.	Oct.	23,	2007)
– RLI	alleged	Defendants	had	not	complied	with	
Default	Standard

– Court	denied	motion	to	compel
– Parties	required	to	discuss	e‐discovery	in	meet	
and	confer

• Will	not	reopen	discovery	where	issue	was	not	
addressed	in	meet	and	confer



Questions	&	Answers

Hon.	Abigail	LeGrow
Court	of	Chancery
New	Castle	County	Courthouse
500	North	King	Street
Wilmington,	DE	19801

Ryan	P.	Newell
Connolly	Gallagher	LLP
The	Brandywine	Building
1000	West	Street,	Suite	1400
Wilmington,	Delaware	19801
Direct	Dial:	(302)	888‐6434
rnewell@connollygallagher.com			
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Topic Understanding e-Discovery Products and Services

Date of Publication August 27, 2015

Version 1.0
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Summary Attorneys dealing with e-discovery should be aware of the categories of e-
discovery products and services available and the terminology employed. In
addition, when selecting an e-discovery vendor, there are various considerations
for law firms and companies alike.

Disclaimer:  The purpose of this leading practice is to provide the Delaware Bench & Bar with an understanding of an appropriate manner
in which this technology may be used. There may be more appropriate uses; and the leading practice discussed might not be appropriate
for a specific purpose. It is up to the individual to use well-reasoned judgment in making that decision. The Commission is not responsible
for the consequences of the decision-making process.

UNDERSTANDING E-DISCOVERY PRODUCTS AND SERVICES

         This best practice will address the types of products and services in the e-discovery market, terminology
you will need to be familiar with, and considerations you may need to assess when hiring an e-discovery vendor.
1

The Services Available

         Regardless of the form discovery takes, the same questions often arise. How do I collect what I need to
produce and make sure that relevant information is preserved? Once I have what I may produce or receive what
another party has produced, how do I review it? Are there ways to identify what is really important to my case?
For many attorneys, this process once started with a visit to the client, a copy set of documents in bankers’
boxes, and document-by-document review. With electronically stored information ("ESI"), a similar process
occurs electronically.

        Collection and Preservation

         Before you can review your client’s electronically stored information ("ESI"), you need to collect 2 it. And
even before that, ESI needs to be preserved once the party has a reason to anticipate litigation 3. There are
various ways to collect and preserve. What products and services you employ may depend on the universe of
ESI that is at issue. If your client’s ESI is limited to a personal computer, smart phone, or tablet, a number of
e-discovery vendors have collection devices that will connect to the source and harvest the data. If the relevant
universe is larger, perhaps because there are multiple sources of ESI or because the ESI is networked, e-
discovery vendors are able to use more sophisticated tools to collect. Large, small, or somewhere in between,
the attorney must first assess how much ESI there is to determine what collection tool to employ.

         One consideration a lawyer may want to consider regardless of the amount of data is whether to preserve
an image of the universe of data as of a particular date. Doing so can help defend against a spoliation challenge.

Review Platforms

         Once you have collected your client’s ESI or have received another party’s ESI in response to a document
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request, you will need a way to review it. In many cases, the volume of documents (even as few as a couple
hundred documents) will benefit from a document review platform. Such platforms help you to quickly review
documents. In addition to reviewing the images, such platforms can allow you to review relevant metadata,
including perhaps who authored a document, who received it, and when it was created and edited. You can often
"code" documents in these platforms, designating them as responsive or privileged or correlating them to key
issues or witnesses. Once reviewed and coded, review platforms should allow you to make a document
production or to otherwise utilize the documents for use in depositions, briefs, and trial.

         You may want to consider what platform you will be using before serving document requests. This way you
can request the form of production that will best work with the platform you will be using.

Early Case Assessment

         As part of the document review process, a document review platform may have early case assessment
capabilities. Such analytic tools allow a lawyer to search and manipulate the data to assess a variety of issues.
For example, you may be able to determine what custodians have the most relevant data, determine a timeline
of key events, and even weigh the relevant costs of proceeding with discovery against the amount at stake in
the litigation.

Technology Assisted Review

Technology assisted review, also known as predictive coding, is an alternative review style to a
traditional document-by-document review. While not capable of being treated in-depth in this leading practice,
readers should be aware that technology assisted review is a form of document review that attempts to leverage
technology to reduce attorney time and costs in review while improving accuracy. The manner of technology
assisted review can vary across e- discovery products and services. Generally, each such product takes a
sample review by an attorney and then using that sample set, relies on algorithms to identify the universe of
documents to be produced.

Considerations in Selecting an E-discovery Vendor

         When selecting an e-discovery vendor, whether you work for a law firm or in-house at a company will likely
have an effect on things you should consider. The following are some exemplary issues to consider.

Considerations for Law Firms in Selecting a Vendor:

Define the scope and timetable of the project internally first; think workflow, technology and
personnel. You are not simply hiring a vendor you are entering into a strategic partnership.

Set expectations and define goals and objectives – do you want to reduce cost, or get more
effective and efficient data management?

Mix and match vendors based on core competencies. Explore creative arrangements between
providers, matching companies whose core competencies can be combined to deliver exceptional
services.

Set a kick-off meeting to set expectations, protocols and strategic plan with the team assigned to
the matter.

Define key terms. Very important to make certain everyone understands what is being discussed.

Agree on work flow processes as well as escalation processes for issues requiring attention from
senior staff and timelines for completion of phases.

Due Diligence. Ask the potential vendor to provide detailed information about its operations and
experiences including, for example:

Do they have any business or technology partnerships which are an advantage to their
company or upon which their company relies for software, support, or technology?

Who is their staff and what are their functions and responsibilities? Describe infrastructure
for data operations (analysis, search, processing, production, storage, repositories, and
back-ups) and hosting services, and when it was last updated.

Do they provide any services, either directly or through coordination with an affiliate or
partner?
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How do they maintain integrity of data, completeness of data, authentication, quality control
of process, and defensibility of process.

How do they check for (resolve or clear) conflicts of interest for engagements that may be
offered to them? How is conflict-check data maintained?

How do you define their rights and your client’s rights and responsibilities once a project has
concluded either naturally or terminated by the client?

What insurance coverage do they carry to protect clients for negligence, professional liability,
and errors and omissions?

What are their process and selection criteria for hiring staff? Background checks? If so, what
is included?

What is their data and physical security for the technology or facility in which party data may
reside? Is the facility available for inspection? Is the security protocol or documentation
available for inspection? Have they done any penetration testing? Results?

What safeguards are in place to ensure that any manual processes that occur in day-to-day
business handling client data do not result in the inadvertent cross- contamination of data to
another client’s database?

What self- or organization-issued certifications do they have from national or international
organizations (e.g., ISO, SAS) and when they were received? Is documentation available for
inspection?

What certifications or advanced professional degrees are maintained by senior staff
members, with priority for those staff members who would support this engagement?

Who are their references? Need name, title, email address, phone number, and office
address for individuals for whom they performed work similar in size, complexity, and services
to that requested here.

Have they ever been sanctioned in a case?

Remember that counsel has ethical obligations of competence and oversight of vendor.

Confidentiality.

Will they sign a non-disclosure agreement?

Will they destroy your information upon completion of the project?

Considerations for Companies in Selecting a Vendor:

In addition to the considerations listed above, companies have unique issues to be dealt with.

Evaluate needs of company and litigation landscape.

Does the company need its own relationship?

Will work with law firm vendors suffice?

What security measures are in place?

Do they meet the base line requirements for all vendors working with the company?

Are they willing to share their security protocols?

Have they been audited before/recently?

They will be entrusted with the most critical information in the company. Make sure they are
capable of keeping that information secure.

Transmission – how secure are their firewalls and encryption methods.

Do they utilize industry standards such as the Standard of Good Practice for
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Information Security or ISO27000.

Physical security and drug and criminal background checks.

What is their breach policy and/or action plan?

Utilizing Procurement personnel.

Is the company required to use procurement in the engagement of this vendor?

What are their requirements for proposals/bidding?

Do they have standard forms and questions they need answered.

Will they be performing the RFP analysis?

Will they allow input from end users and other stakeholders?

Evaluating capabilities.

Do they have the resources/tools you are looking for?

Do they have proprietary workflows and software or are they industry agnostic?

Where are they located? Is it convenient?

Based on the evaluation of litigation landscape, do they provide all the tools that you require
in all the right locations?

Building relationships.

Time spent in developing long-term relationships with vendor pays benefits in the long run.

Understanding clients information landscape.

Working with other vendors and law firms through client coordination.

Commitment to performance and meeting deadlines.

Dealing with problems as they arise.

Physically meet with team members where feasible. If interested in long term relationship,
encourage learning about your business to give better understanding to all vendor employees.

Costs.

Compare costs per similar elements; where possible try to compare apples to apples.

Evaluate costs over the lifetime of average litigation matter.

Discuss volume discounts.

Explore alternate billing models.

Per unit pricing.

Per project pricing.

Flat fees.

Monthly "all-in" pricing.

Confidentiality.

Will they sign a non-disclosure agreement?

Will they destroy your information upon completion of the project?
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Glossary of Terms

Active Data – information on a computer that can be immediately accessed by a user.

Backup – process of creating a copy of active data for disaster relief or other purposes in such a manner
that the copied data can replace the active data should anything happen to the active data.

Collection/Harvesting – process of retrieving or collecting data from electronic sources.

Custodian – person having control over specified electronic data (e.g., person with access to emails in a
particular email account may be the person assigned to that email account or, for example, an assistant
who sends and receives email on the assigned person’s behalf).

Data Mapping – “methods used to memorialize the identification of ESI” that may take the form of lists,
tables, spreadsheets, databases, and maps. Definition courtesy of https://ballinyourcourt.wordpress.com
/2011/09/23/a-bit-about-data-mapping/ .

De-NISTing – a filtering of software or program files from ESI that is being collected and processed for
review and production in discovery.

Directory – organizational structure for how files or servers are linked and maintained (sometimes referred
to as a directory tree).

Document Review Platform – the software or application utilized to review electronic data (e.g., iPro,
Concordance, etc.).

Encryption – a level of security that is added to electronic data to render it unreadable to anyone not
authorized to review it.

Forensic Collection – a collection that results in an exact copy of the medium storing the information;
also known as “imaging.”

Forensics – scientific manner of reviewing data on or from a source that can be attested to in court.

Image – a picture of a document (e.g., PDF, TIFF, OCR (text-searchable image), etc.) or an identical copy,
or mirror image, of all of the data from a particular source.

Metadata – information about data that provides information about the data itself (e.g., author, recipient,
file folder, creation date, modified date, etc.).

Native – a document or file in the original format in which it was created (e.g., an Excel spreadsheet or
database) that has not been imaged.

Network – a group of sources linked together to pool information (e.g., computers linked together to use a
common file server or printer, etc.).

Preservation – following identification of all potential sources of data, steps taken to ensure data is
retained and not lost or destroyed through routine auto-delete processes (such as for email or backup
tapes) and that document destruction policies are halted or revised to account for any ongoing litigation.

Pricing – a vendor may offer per unit pricing (e.g., fee per number of megabytes or gigabytes), per project
pricing (e.g., set fee for entire project irrespective of how much data though what services are offered as
part of the project may need to be negotiated), flat fees (e.g., separate fees for each step of the process
such as collection, storage, coding, processing), and monthly “all-in” pricing (similar to flat fee but
negotiable by month).

Processing – automated method for reviewing data and extracting certain information such as text and
metadata.

Search Term Culling – the use of search terms to help identify potentially relevant information in
document collection.

Self-Collection – the act of allowing a client to identify information the client deems relevant without the
adequate involvement of counsel; for more information on self-collection please see the Commission’s
leading practice on this issue at this link.

Source – electronic media such as computer hard drives, file servers (central storage system for
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networked computers), compact disks, backup tapes, thumb drives, flash drives, data on mobile phones,
etc.

Storage – once data is harvested for litigation, who will be responsible for maintaining the stored data,
where geographically will the data be maintained, on what media will the data be maintained, and what
security measures will be put in place to protect the data from loss, damage, and unauthorized access.

Targeted Collection – as opposed to a forensic collection, a collection that only collects specific
information from within the medium storing the information.

Technology Assisted Review/Predictive Coding – process by which an automated system applies
certain criteria or information fields to data to aid in the review and use of the data.

Volume – Amount of electronic data, usually referred to in relation to a number of megabytes or gigabytes
of data rather than by a number of pages or documents. A more detailed glossary of e-discovery related
terminology has been published by The Sedona Conference and can be found at
https://thesedonaconference.org/download-pub/3757.

1 The District of Delaware, Court of Chancery, and the Complex Commercial Litigation Division of the Superior
Court have either default standards or guidelines to aid parties in discovery. While not necessarily related to this
discussion of e-discovery products, knowledge of what the Courts mandate or expect should be considered by
practitioners appearing in those particular courts.

2 Underlined and bolded terms are defined in the Glossary of Terms section contained herein.

3 Beard Research, Inc. v. Kates , 981 A.2d 1175, 1185 (Del. Ch. 2009) ("A party in litigation or who has reason
to anticipate litigation has an affirmative duty to preserve evidence that might be relevant to the issues in the
lawsuit. Whether a person has reason to anticipate litigation depends on whether the 'facts and circumstances . .
. lead to a conclusion that litigation is imminent or should otherwise be expected.' A court may sanction a party
who breaches this duty by destroying relevant evidence or by failing to prevent the destruction of such
evidence.").
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Topic Preservation in Small Litigations and for Parties with Limited Resources

Date of Publication August 27, 2015

Version 2.0

Applicable DLRPC (Rules) 1.1

Summary This Leading Practice addresses how an attorney can advise a client in a small
stakes litigation or a client with limited resources on how to comply with the
client’s obligations to preserve potentially relevant electronically stored
information.  This Leading Practice is intended to provide a general overview and
approach to preservation.  It should be read in light of other Leading Practices
that address particular technology applications or issues.  

Disclaimer:  Delaware lawyers should be aware of the potential ethical implications of preservation issues.  Some of those implications
are discussed below.  No part of this document is intended to be and shall not constitute legal advice.  A lawyer concerned with any of
these issues should consult the Delaware Rules of Professional Conduct (the "Rules"), and applicable legal authority.

Preservation in Small Litigations and for Parties with Limited Resources

A party in litigation or who has reason to anticipate litigation has an affirmative duty to
preserve evidence that might be relevant to the issues in the lawsuit. Whether a person has
reason to anticipate litigation depends on whether the "facts and circumstances ... lead to a
conclusion that litigation is imminent or should otherwise be expected." A court may
sanction a party who breaches this duty by destroying relevant evidence or by failing to
prevent the destruction of such evidence. 1

         The foregoing standard sets forth a party’s obligation to preserve potentially relevant documents and, as
the Court of Chancery ruled in Beard Research, that obligation extends to electronically stored information
("ESI"). Notably, the preservation standard is not limited to large scale commercial litigation. There is no
exemption for smaller litigations or smaller parties, even though litigation budgets in such cases may pale in
comparison to larger commercial cases where the assistance of skilled e-discovery vendors and IT personnel
stand at the ready. Thus, for attorneys faced preserving ESI in smaller cases or on behalf of smaller clients, this
leading practice is intended to provide guidance as to (1) the scope of that obligation through a discussion of
proportionality, (2) some practical tips for preserving ESI, and (3) measures parties can use to protect
themselves through the applicable Rules of Evidence.

Proportionality

        The proportionality principle, contained in Rule 26(b)(1)(iii) of the Rules of the Court of Chancery and of the
Superior Court, gives courts discretion to limit any discovery, including ESI, where it is "unduly burdensome or
expensive, taking into account the needs of the case, the amount in controversy, limitations on the parties’
resources, and the importance of the issues at stake in the litigation." While these rules are geared toward
proportionality in the collection and production of information, the proportionality principle embodied in these rules
may assist a party in determining what would be a reasonable scope for preservation in its particular case.
Because the proportionality principle relies on the courts’ discretion, a party could not safely rely on
proportionality in a pre-litigation context to limit its preservation obligation. Rather, when the preservation
obligation arises in the context of litigation, a party may have an opportunity to seek agreement with the other
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party regarding the scope of preservation obligations and, in the absence of agreement, seek relief from the
court.

         For example, a party may consider how the factors implicating undue burden – the needs of the case, the
amount in controversy, the parties’ resources, and the importance of the issues at stake – impact the importance
of information that may be subject to preservation. Do "the needs of the case" direct that a particular class of
documents may be material and therefore must be preserved, or may a party persuade the opposing party or the
court that the information will be of minimal, if any, importance and opt for a less stringent preservation model for
that category of information? Making these kinds of assessments allow the parties or the court to weigh the
potential relevance of the information against the burden and cost of preserving it. For any of these decisions to
be made, however, counsel must understand early in a case what types of ESI are relevant to the issues, based
on the substance of the claims and the nature of a client’s ESI.

        Guidance from the Court of Chancery and the Complex Commercial Division of the Superior Court ("CCLD")
indicates that, for proportionality to be accomplished in good faith, parties should try to reach agreements early
in the case on e-discovery protocols.  For example, the CCLD’s e-discovery plan guidelines direct parties to
meet and confer regarding "whether allocation among the parties of the expense of preservation and production
is appropriate." 2 The Court of Chancery’s guidelines similarly point out that "[p]arties are not required to
preserve every shred of information.  Act reasonably.  If possible, seek agreement with the opposing parties at
the beginning of the litigation about steps to take to preserve potentially relevant information[.]" 3

         While smaller cases do not necessarily mean there is less at stake for the parties or less electronic data to
cull through for discovery, the size of the case does usually determine the size of the litigation budget.  A smaller
litigation budget will restrict the options an attorney will face in meeting its discovery obligations.  For example, a
dispute over $100,000 or less typically does not justify the expenses associated with high price e- discovery
vendors if you are even able to find one who is willing to take on such a matter. 

         The principle of proportionality calls for an early assessment of things such as the needs of the case, the
amount in controversy, limitations on the parties’ resources, and the importance of the issues at stake in the
litigation. There is no bright line rule for determining what steps are required to ensure full compliance with court,
client and professional obligations. Instead, an attorney must have knowledge of the options and their
ramifications so that he or she can make an informed decision as to what options to recommend to the client.
Notwithstanding the proportionality principle, even parties to a smaller litigation should weigh the strategic
benefits of preserving broadly. A party that adopts a broad preservation plan may persuade an adversary or
court that it should not produce all potentially relevant information at the outset because, if the information does
become important later, it has been preserved properly.

Preservation Tips

       As an initial matter, if counsel has access to an IT person – either in his or her law office or through the
client – counsel should involve the IT person at the outset. Having a person skilled in technology and perhaps
with an understanding of the client’s ESI will prove invaluable. However, smaller litigations and litigants with
limited resources often do not have the luxury of an IT person. This Leading Practice is intended to help advise
counsel in either circumstance.

         The primary objectives of a preservation effort are to identify what is potentially relevant information, to
identify where that information may be stored, and to implement procedures to preserve such information.  To
help counsel in this task, the Sedona Conference’s "Jumpstart Outline" 4 is a good starting point.

       First, counsel should identify whether the client has or is subject to a document retention or records
management policy. Such a policy will define how ESI is to be saved and stored in the regular course of
business. If a policy exists, counsel should inquire as to whether it is followed. Through this inquiry, counsel will
be able to determine what may be preserved – and what may already be inaccessible.

         Second, attorneys should identify the key custodians of potentially relevant information. Think broadly.
Named parties are the obvious starting point, but are there other persons or entities that are under the control of
the named party who may also have potentially relevant documents? For example, in large cases, a company
may have subsidiaries and large organizational charts creating a large universe of potential custodians. But in
smaller cases, it is not uncommon for parties to rely upon third parties. Companies with limited resources may
outsource many services to third parties, and individuals may have exchanged relevant information with personal
advisers, such as accountants. Such agents – who arguably are under the control of the party – may have
potentially relevant ESI.

         After identifying custodians, counsel should: (1) inquire as to the potential ESI that such custodians may
possess, (2) inquire as to what devices the custodians use ( e.g., personal computers, work computers, tablets,
smart phones), (3) ask how the custodians store the ESI they create ( e.g., on the hard drives or “desktops” of
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their personal or work computers, on removable storage like USB drives, on clouds such as DropBox or Google
Drive, or simply by not deleting email sent or received), then (4) discern how else the custodians interact
electronically. While a party may not affirmatively "save" communications online, social media sites will often
store what a party has created and such ESI is potentially discoverable. Broadly identifying potential custodians,
learning what ESI they may possess in the initial stages of discovery, and informing such custodians of their
preservation obligations through a litigation hold notice are prudent first steps in client and counsel fulfilling their
preservation obligation.

         Third, in addition to custodial sources, counsel should identify non-custodial sources of potentially relevant
ESI. Just like parties may store paper in centralized file cabinets, likewise parties often store ESI in shared
repositories, particularly in office environments. Documents like Word and Excel files often will be stored on
networks. Email – even though it appears on a desktop in a mailbox such as Outlook – is often saved on an
email server.

         Clients often lack a complete understanding as to how their ESI is stored. But through persistent
questioning, counsel can gain an understanding of where and how ESI is stored – because it is stored
"somewhere." Such an understanding is critical in both preserving and later collecting discoverable information.

         Counsel should avoid two potentially significant pitfalls. The first is disregarding the importance of
preservation. No matter how small the case may be, the principle of proportionality does not diminish or override
the obligation to preserve. 5 The second is becoming dismayed by the technical complexities surrounding ESI.
Rule 1.1 does not require counsel to have technical proficiency, but to align with someone who does. 6
Fortunately, there are various third parties available to assist, as well as free information on the internet.

Cost-Effective Steps to Preserving ESI

         While experienced IT personnel or an e-discovery vendor can be of great assistance in preserving ESI, a
variety of resources are available for cases that do not warrant or litigants who cannot afford such expenses.
Resources such as the American Bar Association7can be of great assistance to attorneys in need of
alternatives to the more expensive means of preserving ESI. The following is not an endorsement of any
particular product, but rather exemplary of the variety of resources available to parties in need of preserving ESI
stored in hard drives or personal email,8as well as on other platforms.

         Once counsel determines that potentially relevant “loose files” exist, such as Word or Excel files, counsel
can preserve that ESI through use of an external hard drive. Readily available from most electronics stores, an
external hard drive can be purchased for under $100 that should be able to capture the amount of data at issue
in smaller litigations ( i.e., less than 1-2 terabytes). Once this has been collected, there are inexpensive
processing tools available that will allow counsel to review and analyze the ESI. For example, one of the leading
e-discovery engines, Nuix, has an e-discovery tool called Prooffinder 9 designed for smaller budgets. With many
of the same features as its commercial offering, Nuix’s Prooffinder allows attorneys working on a smaller budget
to analyze up to 15GB of ESI for a license fee of $100 per year.

         Likewise, email can be preserved with little need to resort to expensive solutions. An important first step to
preserving email is to turn off any auto-delete feature that may be operating silently in the background. If a party
is using Microsoft Outlook it is very likely that the party is using Microsoft Exchange. (While often confused,
Outlook is the software that displays email, whereas Exchange is the mailman, a.k.a. the server, that delivers
emails. Because both are Microsoft products, it is common to find Outlook paired with Exchange.) There are
resources available online explaining how to use the litigation hold feature on Exchange to affirmatively preserve
relevant email during the pendency of a litigation hold. 10

       Even if a party is using popular free email providers such as Gmail, Yahoo, AOL, or Hotmail, there are steps
that counsel can take to preserve relevant email. For example, parties using Gmail can follow the steps at the
site below to preserve and collect email. 11

       Social media such as Facebook or Twitter accounts may sometimes be preserved by an archiving
procedure made available by the social media provider. Otherwise, preservation of a social media page may
require a variety of complicated tools that work with a particular social media site’s format. It may not be
sufficient simply to use the "print" function, because that will not capture links, video and other files that may be
embedded in the page. Some internet browsers, such as Chrome or Firefox, have a feature allowing a user to
save a website as a PDF file in a way that at least captures its appearance if not all embedded files. Other
categories of ESI that counsel may need to preserve are beyond the scope of this Leading Practice, but include
personal devices such as cell phones and audio recordings such as voice mail.

Inadvertent Disclosure of Privileged Information
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      While the changes to the Federal Rules of Civil Procedure in 2006 were meant to address the volume and
complexity of ESI in litigation, the problem of the ever-expanding volume of ESI and the ability to identify and
exclude from production privileged information still exists today. Federal Rule of Evidence ("FRE") 502, which
was enacted in 2008, was intended to address the problems associated with waiver and the high cost
associated with privilege review and the creation of privilege logs. Even with significant advances in technology,
the bottom line is that it is still very difficult to prevent the inadvertent production of privileged information in the
production of ESI.

      FRE 502 applies to disclosures made initially in federal proceedings and subsequently in either federal or
states proceedings. However, FRE 502 is a federal rule, so there is a need for the state law analog to FRE 502.
States have been slow to adopt such provisions. To date, only a small number of states have adopted a state
analog. On June 19, 2014, the Delaware Supreme Court adopted a revision to Delaware Uniform Rule of
Evidence ("DRE") 510 (effective July 1, 2014), which is modeled after FRE 502. 12The Supreme Court noted in
its press release that DRE 510 was revised "to incorporate concepts found in Federal Rule of Evidence 502,
which provides some protection against the admission or use of inadvertently disclosed privileged or protected
communications."

      While DRE 510 generally tracks the language of FRE 502, there are some notable exceptions. DRE 510 is
not limited to attorney-client privilege and work product immunity, but is broader. DRE 510 applies to any privilege
conferred by the DRE – physician/patient, husband/wife, priest/penitent, etc. or work product protection. Another
unique feature is DRE 510(e), which notes that "a disclosure to a law enforcement agency pursuant to a
confidentiality agreement does not operate as waiver of an existing privilege." DRE 510(e) (emphasis added).
DRE 510(e) was intended to codify the holding in a 2002 Delaware Court of Chancery decision, Saito v.
McKesson HBOC, Inc., which involved the question of whether the defendant waived its work product protection
as to documents at issue by sharing them with the SEC in an investigation. Thus, the DRE 510(e) non-waiver
language does not include work product immunity.

      The Delaware version of FRE 502(d) order is DRE 510(f) (Controlling Effect of a Court Order.) Unlike its
Federal counterpart, 510(f) starts with the phrase "Notwithstanding anything in these rules to the contrary . . ."
The commentary to the rule notes that this language was included "in part so that a court may allow the parties in
a matter to agree to quick-peek arrangement without pre-production review. Otherwise, the parties to such an
agreement may be deemed to have waived a privilege pursuant to subsection 510(a)."

TEXT OF NEW RULE WHICH BECAME EFFECTIVE JULY 1, 2014

Rule 510.  Waiver of Privilege or Work Product; Limitations on Waiver.

            The following provisions apply, in the circumstances set out, to disclosure of information or
communications that are privileged under these rules or that are subject to work-product protection.

(a)      Waiver by Intentional Disclosure. A person waives a privilege conferred by these rules or work-product
protection if such person or such person’s predecessor while holder of the privilege or while entitled to work-
product protection intentionally discloses or consents to disclosure of any significant part of the privileged or
protected communication or information. This rule does not apply if the disclosure itself is privileged or protected.

(b)      Disclosure; Scope of a Waiver. When the disclosure waives a privilege conferred by these rules or
work-product protection, the waiver extends to an undisclosed communication or information only if:

                        (1)       the waiver is intentional;

                        (2)       the disclosed and undisclosed communications or information concern the same subject
matter; and

                        (3)       they ought in fairness to be considered together. (3) they ought in fairness to be
considered together.

            (c)       Inadvertent Disclosure. A disclosure does not operate as a waiver if:

                        (1)       the disclosure is inadvertent;

                        (2)       the holder of the privilege or protection took reasonable steps to prevent disclosure; and

                        (3)       the holder promptly took reasonable steps to rectify the error, including following any
applicable court procedures to notify the opposing party or to retrieve or request destruction of the information
disclosed.

            (d)      Disclosure Made in a Non-Delaware Proceeding.
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            Notwithstanding anything in these rules to the contrary, a disclosure made in a non-Delaware proceeding
does not operate as a waiver if the disclosure is not a waiver under the law of the jurisdiction where the
disclosure occurred.

            (e)      Disclosure to a Law Enforcement Agency. Notwithstanding anything in these rules to the
contrary, a disclosure made to a law enforcement agency pursuant to a confidentiality agreement does not
operate as a waiver of an existing privilege.

            (f)       Controlling Effect of a Court Order. Notwithstanding anything in these rules to the contrary, a
court may order that the privilege or protection is not waived by disclosure connected with the litigation pending
before the court – in which event the disclosure is also not a waiver in any other proceeding.

            (g)       Controlling Effect of a Party Agreement. An agreement on the effect of disclosure in a
proceeding is binding only on the parties to the agreement, unless it is incorporated into a court order.

            (h)      Definition. In this rule:

                        (1)       "work-product protection" means the protection that applicable law provides for documents
and tangible things (or their intangible equivalents) prepared in anticipation of litigation or for trial.

Commentary to DRE 510

         The revisions to D.R.E. 510 are based on F.R.E. 502, which rule has been the subject of almost 200 law
review articles. At least 30 articles are comprehensive discussions of the rule and post-enactment judicial use of
the rule.  This proliferation of learned journal commentary on inadvertent disclosure of privileged communications
parallels the exponential increase in e-discovery requests and responses in major cases.  F.R.E. 502 takes a
"middle ground" position on inadvertent disclosure, requiring an inquiry into the means taken by counsel to
identify and protect privileged communications, unless the parties agree on a different protocol for dealing with
inadvertent disclosure.  The revised D.R.E. 510 contains similar protection against the admission or use of
inadvertently disclosed privileged or protected communications to ensure the integrity of the litigation process in
Delaware.

         D.R.E. 510 conforms to the federal rule in terms of handling inadvertent disclosure. A leading case
interpreting F.R.E. 502 is Rhoads Industries, Inc. v. Building Materials Corp., 254 F.R.D. 216 (E.D. Pa. 2008).  
At least one Delaware decision deals with claims of waiver of attorney-client privilege through inadvertent
disclosure and contains the following discussion:

                An inadvertent disclosure of privileged communications will
                not necessarily operate to waive the attorney-client privilege.
                In order to determine whether the inadvertently disclosed
                 documents have lost their privileged status, the Court must
                 consider the following factors: (1) the reasonableness of the
                 precautions taken to prevent inadvertent disclosure; (2) the
                 time taken to rectify the error; (3) the scope of discovery and
                 extent of disclosure; and (4) the overall fairness, judged
                 against the care or negligence with which the privilege is
                 guarded.

In re Kent County Adequate Public Facilities Ordinances Litigation, 2008 Del. Ch. LEXIS 48, at *24 (Apr.
19, 2008) (Noble, V.C.) (citations omitted).  The factors set forth in these decisions are not explicitly codified in
D.R.E. 510, as they constitute non-determinative guidelines that may vary from case to case.

            As in F.R.E. 502, new D.R.E. 510 also clarifies that when a voluntary disclosure constitutes a waiver of
attorney-client privilege as to a communication or information, the scope of the waiver is generally limited to the
privileged communication or information disclosed. The rule does not disturb existing Delaware law regarding the
scope of waiver of work product protection by voluntary disclosure. See Rollins Properties, Inc. v. CRS Sirrine,
Inc., 1989 WL 158471 (Del. Super. Dec. 13, 1989).

            The rule governs only certain waivers by disclosure and is not intended to alter existing law with respect
to waiver of privilege or work product protection by  other means. See, e.g., Baxter Int’l, Inc. v. Rhone- Poulenc
Rorer, Inc., 2004 WL 2158051 (Del. Ch. Sept. 17, 2004) (discussing "at issue" exception to attorney-client
privilege as form of waiver "where the issue was lack of good faith" (citation omitted)).

            Subsection 510(e) codifies the ruling by Chancellor Chandler in Saito v. McKesson HBOC, Inc., C.A.
18553, 2002 WL 31657622 (Del. Ch. Nov. 13, 2002).  Saito involved the question of whether the defendant
waived its work-product protection as to the documents at issue by sharing them with the SEC in an
investigation.
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            Subsection 510(f) contains the introductory clause, "[n]otwithstanding anything in these rules to the
contrary," in part so that a court may allow the parties in a matter to agree to quick-peek arrangements without
preproduction privilege review.  Otherwise, the parties to such an arrangement may be deemed to have waived a
privilege pursuant to subsection 510(a).

1 Beard Research, Inc. v. Kates, 981 A.2d 1175, 1185 (Del. Ch. 2009).

2CCLD E-Discovery Plan Guidelines, at 1.

3 Court of Chancery Guidelines, at 1.

4The Sedona Conference "Jumpstart Outline": Questions to Ask Your Client & Your Adversary to Prepare for
Preservation, Rule 26 Obligations, Court Conferences & Requests for Production, available at
https://thesedonaconference.org/publication/The%20Sedona%20Conference%C2%AE
%20%22Jumpstart%20Outline%22.

5 See Court of Chancery Guidelines at 15 ("The Court is aware that in order for litigation to produce justice, the
costs of the litigation must be proportionate to what is at stake.  That awareness applies with special force to the
subject of electronic discovery. . . . [B]ecause the Court has eschewed a mandatory approach, it is essential and
not optional that the parties discuss this subject directly and try to reach a case-specific accord based on a
candid appraisal of the information base each side has, the costs of employing various electronic discovery
techniques, and the stakes at issue in the case. . . . [I]t is unlikely that the subject of electronic discovery can be
avoided in any class of cases altogether.").

6 See D.L.R.P. 1.1 cmt. 2 ("A lawyer need not necessarily have special training or prior experience to handle
legal problems of a type with which the lawyer is unfamiliar.  .  . . A lawyer can provide adequate representation
in a wholly novel field through necessary study.  Competent representation can also be provided through the
association of a lawyer of established competence in the field in question.")..

7 See, e.g., Managing e-Discovery in Small to Medium Cases: Software Solutions, available at
http://www.americanbar.org/publications/law_practice_today_home/law_practice_today_archive/november11/
managing-e-discovery-in-small-to-medium-cases-software-solutions.html.  

8The following discussion is limited to the preservation ESI stored on hard drives and in email.  To the extent
there is network data, counsel should contact the network administrator.  Likewise, if a party must preserve email
that is stored on a work email server, counsel should contact the administrator and work with that person to
preserve relevant email.

9 http://www.prooffinder.com/.

10 http://www.msexchange.org/articles-tutorials/exchange-server-2010/compliance-policies-archiving/exchange-
2010-litigation-hold-part1.html; http://www.msexchange.org/articles-tutorials/exchange-server-2010/compliance-
policies-archiving/exchange-2010-litigation-hold-part2.html.

11 http://ballinyourcourt.wordpress.com/2013/10/29/collecting-gmail-for-preservation/.

12 Other states adopting state versions of FRE 502 include Arizona, Illinois, Indiana, Iowa, Kansas, Vermont,
Virginia and Washington.
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Summary As lawyers grapple with shrinking litigation budgets, client opposition to protracted
electronic discovery, and their ethical obligations, the challenges of document
collection continue to grow.  One increasingly risk-filled option is self-collection. 
Self-collection is the process by which individual custodians identify and collect
what they believe may be relevant to the litigation with little to no input or
oversight by counsel.  While superficially appealing from a cost-saving and
time-saving standpoint, self-collection is inherently ill-suited for today’s litigation.
Self-collection should be differentiated from a collection performed by a client at
the direction and with the input of counsel.

Disclaimer:  The purpose of this leading practice is to provide the Delaware Bench & Bar with an understanding of an appropriate manner
in which this technology may be used. There may be more appropriate uses; and the leading practice discussed might not be appropriate
for a specific purpose.  It is up to the individual to use well- reasoned judgment in making that decision. The Commission is not responsible
for the consequences of the decision-making process.

Self-Collection: A Cautionary Tale

     In  Roffe v. Eagle Rock Energy GP, LP, et al,  C.A. No. 5258-VCL (Del. Ch. Apr. 8, 2010), the Court of
Chancery addressed the common occurrence of a party self-selecting the documents to be produced in
litigation.  The Court’s unequivocal response to this approach?  “This is not satisfactory.”  Apr. 8, 2010 Tran. at
9:8.  Attorneys should not rely on their client to “search their own e-mail system. . . . There needs to be a lawyer
who . . . makes sure the collection is done properly.”  Id. at 10:14-15.

      The Court of Chancery’s admonition was recently echoed by United State District Court Judge Shira A.
Schiendlin, who is known for her decisions in Zubulake1 and Pension Committee. 2  In National Day Laborer
Organizing Network, et al. v. United States Immigration and Customs Enforcement Agency, et al., 2012 U.S.
Dist. LEXIS 97863 (S.D.N.Y. July 13, 2012), a case concerning Freedom of Information Act (“FOIA”) requests,
Judge Schiendlin offered the following commentary on self-collections:

[Defendants] argue that “[i]t is also unclear why custodians could not be trusted to run
effective searches of their own files, a skill that most office workers employ on a daily basis.”

. . .

The . . . answer to defendants’ question has emerged from scholarship and caselaw only in
recent years: most custodians cannot be “trusted” to run effective searches because
designing legally sufficient electronic searches in the discovery or FOIA contexts is not part
of their daily responsibilities.  Searching for an answer on Google (or Westlaw or Lexis) is
very different from searching for all responsive documents in the FOIA or e-discovery
context.

      The Sedona Conference also has advised that "a manual search process for the purpose of finding
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responsive documents may be infeasible or unwarranted." The Sedona Conference Journal, Vol. XV (2013) at
page 224.

The foregoing opinions are clear: attorneys should not abdicate total responsibility to identify and collect
potentially responsive documents to their client.  Because self-collection falls well short of a best practice,
attorneys are encouraged to adopt the following practice tips.

Delaware Counsel should remain involved in the entire discovery process, paying particular attention to
the collection phase.
Counsel should take steps to properly advise every custodian of their obligation to preserve information
potentially responsive to the claims and/or defenses asserted by the parties.
Counsel should discuss with his/her client’s information technology (“IT”) department what, if any,
electronic equipment used by former, current, or soon-to-be former custodians should be held from
possible recycling and/or reuse either internally or through a vendor so that electronically stored
information (“ESI”) stored in the equipment can be preserved and reviewed for potential production.
Counsel, or someone working with counsel such as an IT professional, should learn about the types of ESI
the organization has stored.
Counsel, or someone working with counsel such as an IT professional, should investigate to determine
where the individuals responsible for producing potentially responsive ESI within the organization are
located.
Prior to meeting with a potential custodian, counsel, or someone working with counsel such as an IT
professional, should prepare a questionnaire outlining, among other things, the various areas in which ESI
may be stored, the various types of devices ESI may be stored on, and the steps undertaken or to be
taken to preserve and produce potentially relevant ESI to counsel.
Counsel, or someone working with the counsel such as an IT professional, should personally interview
each custodian to determine his/her individual storing, saving, deleting, and backup practices as they
pertain to ESI.
Counsel, or someone working with the counsel such as an IT professional, should determine whether a
custodian used his/her personal electronic devices to store or transmit ESI potentially responsive to the
claims and/or defenses asserted by the parties.
Counsel, or someone working with the counsel such as an IT professional, may need to physically
examine all repositories of ESI in a custodian’s personal possession, including, but not limited to, personal
devices and computers.
Counsel, or someone working with the counsel such as an IT professional, should consider whether any
storage media should be imaged or otherwise preserved (e.g., imaging a hard drive of a current employee
whose ESI may be altered or imaging a hard drive of a former employee to preserve potentially pertinent
ESI before the hard drive is recycled for another employee).
Counsel, or someone working with the counsel such as an IT professional, should consider whether any
ESI may exist on out-of-date computer systems or technology that may require specialized assistance to
extract.
Counsel, or someone working with the counsel such as an IT professional, should assess whether the
client’s IT has sufficient knowledge and in-house tools to defensibly and effectively perform the collection
based on parameters developed by counsel.
Counsel should engage a vendor who is knowledgeable and familiar with forensic collections if counsel
determines that the client is not capable of performing an effective collection at the direction of counsel.

1Zubulake v. UBS Warburg, 217 F.R.D. 309 (S.D.N.Y. 2003) (“Zubulake I”); 55 F.R.S.3d 622 (S.D.N.Y. 2003)
(“Zubulake II”); 216 F.R.D. 280 (S.D.N.Y. 2003) (“Zubulake III”); 220 F.R.D. 212 (S.D.N.Y. 2003) (“Zubulake IV”);
and 229 F.R.D. 422 (S.D.N.Y. 2004) (“Zubulake V”).

2Pension Committee of the Univ. of Montreal Pension Plan, et al. v. Banc of Am. Securities, LLC, et al., 750 F.
Supp. 2d 450 (S.D.N.Y. 2010).
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GUIDELINES TO HELP LAWYERS PRACTICING IN 
THE COURT OF CHANCERY 

 
The vast majority of attorneys who litigate in and appear before the Court conduct 

themselves in accordance with the highest traditions of Chancery practice.  These Guidelines are 
intended to ensure that all attorneys are aware of the expectations of the Court and to provide 
helpful guidance in practicing in our Court.  These Guidelines are not binding Court Rules, they 
are intended as a practice aid that will allow our excellent Bar to handle cases even more 
smoothly and to minimize disputes over process, rather than the substantive merits.  These 
Guidelines do not establish a “standard of conduct” or a “standard of care” by which the 
performance of attorneys in a given case can or should be measured.  The Guidelines are not 
intended to be used as a sword to wound adversaries.  To the contrary, they are intended to 
reduce conflicts among counsel and parties over non-merits issues, and allow them to more 
efficiently and less contentiously handle their disputes in this Court.  Accordingly, the Court 
does not intend that these Guidelines, or the sample forms attached hereto, be cited as authority 
in the context of any dispute before the Court. 
 

These guidelines reflect some suggested best practices for moving cases forward to 
completion in the Court of Chancery.  They have been developed jointly by the Court and its 
Rules Committee to provide help to practitioners.  The members of the Court and its Rules 
Committee recognize that a particular situation may call for the parties to proceed in a different 
manner.  Likewise, a member of the Court may prefer in the context of a given case that the 
parties proceed in a different manner. 
 
 The guidelines are subject to change.  Please check the Court of Chancery website to 
make sure you have the most recent version.  The Court maintains a separate set of guidelines 
regarding best practices for e-Filing, which are also available on the Court’s website.   

 
I.  GUIDELINES FOR PRACTITIONERS FOR IN-COURT HEARINGS AND 

TRIALS IN THE COURT OF CHANCERY 
 

1.   Hearing Protocols 

The Court of Chancery is a court of equity and the proceedings here are important to the 
parties.  The judges of this Court and all of its staff take their duties seriously.  A court 
proceeding is a dignified and important one.  Please act accordingly and with the respect that our 
system of justice deserves.   
 

Side conversations, reactive facial expressions or outbursts, or other disturbances will not 
be tolerated.   
 

If you have to exit for any reason while court is in session, please do so quietly and 
discreetly. 
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Attorneys should be mindful of their obligation to stand whenever they address the Court.  
Similarly, any person who is in attendance should stand when being introduced to the Court.  
And of course, everyone should stand whenever the judge enters or leaves the courtroom. 
 

Arrive early.  The Court strives to start on time.  You need time to set up.  Before the 
hearing, the court clerks and reporters need to obtain information from counsel. 
 
2.   Respect for the Court and Court Staff 

 
Throughout the litigation process, you will deal regularly with our court clerks and 

reporters.  The Court expects them to treat you with courtesy and respect, and to make the 
process as easy for you as possible while complying with the Court’s rules and schedule.  Please 
show them the same courtesy as you show the judges of the Court.  Please realize that when you 
do not, the judges usually hear about it. 
 

Clerks of the Court of Chancery have a key role in helping ensure that hearings and trials 
run smoothly and in a dignified fashion.  Part of their job is to review with you some of the 
judges’ basic expectations for how the case will proceed.  If you believe that any of the 
expectations are unfair or inappropriate, you should make a motion to the judge. Until your 
motion is granted, you are expected to comply.  
 
3.   Respect for the Courthouse Facility 

 
When you leave the courtroom, clean up and straighten your area.  Remove or throw 

away your trash.  Replace any chairs that were moved and slide them under the tables.   
 

For the convenience of the bar and their clients, each side has access to a small 
conference room just outside the courtroom.  This room can be used during breaks and before 
and after trial.  The Court asks that you not have conversations in the rooms during trial, because 
the noise can be heard in the courtroom.   
 

You are permitted to have food and refreshments delivered to the conference room so that 
you can eat lunch there while preparing for the next part of the hearing. 
 

You also may rent the large conference room at the north end of the 12th Floor or a 
conference room on another floor of the Courthouse.  Arrangements can be made with the 
Administrative Office of the Courts.  Additional information and a copy of the application for 
reserving a room can be found online at http://courts.Delaware.gov/AOC/RoomRequest.stm. 
 

Use of the conference rooms is a privilege.  When your use is completed, remove or 
throw away all trash and straighten up the room.  The room should look as neat at the end of the 
day as at the beginning.  
 

The courtroom staff has been instructed to inform the judges about any litigation teams or 
lawyers that fail to clean up their area.  
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4.   PDAs, Cell Phones, and Other Devices 
 

The Court prohibits the possession of hand-held electronic devices of any kind in the 
courtroom itself.  That includes blackberries, cell phones, smartphones, and PDAs of any kind, 
aircards and wireless or “Bluetooth” adapters or connectors, and any recording device.  There are 
several important reasons for this.  First, their use in court is disruptive, demeaning to the dignity 
of the proceeding, and unfair to those actually concentrating on the proceeding.  Second, the 
signals from these devices can interfere with the courtroom reporting systems.  Therefore, these 
devices must be put in the “off position” and left in your side’s conference room in the vestibule 
of the courtroom.  
 

If you fail to comply and it becomes apparent that you have a device in your 
possession—typically because you have failed to put it in the off position—do not expect a kind 
reaction.  The device may be confiscated or you may be sanctioned.  If you fail to comply twice, 
the possible consequences will be even more unpleasant, and, at a minimum, you should not 
expect to participate in the remainder of the proceeding. 
 

The Court recognizes that many attorneys use their handheld device as a calendar.  If it 
becomes necessary to discuss scheduling, please advise the Court that you need your handheld 
device.  The Court likely will permit you to retrieve your device for purposes of the scheduling 
discussion. 
 
5.  Laptops for Trial or Hearing Use Only 

 
The Court permits attorneys to bring laptops into court with the expectation that they will 

be used for purposes related to the trial or hearing.  If they create noise, cause interference, or 
become a distraction, you may be asked to remove them. 

 
If you intend to use your laptop to obtain a live transcript of the proceedings, your laptop 

must be preloaded with software to decode the Realtime feed from the court reporter.  Examples 
of such software include Live Note and Summation Blaze.  You should have a working 
knowledge of the features of your software and the options that must be enabled in order to 
obtain the feed.  Laptops also must come equipped with either a 9 pin COM port (serial) adapter 
or a USB to COM port (serial) adapter, and any additional software drivers necessary to utilize 
such ports.  Questions should be addressed to the Court of Chancery court reporters before 
arrival at the courthouse. 
 
6.   Consult About Technology Needs the Week Before 
 

Too often attorneys plan to use technology in a trial or hearing, only to discover it does 
not work.  Other times the attorneys ask to delay the start of a proceeding while they try to 
straighten out their technology. 
 

If you plan to use technology, contact the Register in Chancery and the Court of 
Chancery court reporters approximately one week before to make arrangements to set up and 
check your equipment.   
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Do not ask to have technology resources made available if you do not intend to use them.  

The courthouse has a limited number of portable technology carts.  If you have reserved it and 
then do not use it, you are wasting the Court’s resources and potentially preventing someone else 
from using the equipment. 

 
7.   Proper Attire 

 
Counsel should wear a formal business suit or dress with a formal business shirt or 

blouse.  Counsel is not restricted to, nor does the Court have any preference for, any particular 
color. 

 
II.  GUIDELINES ON BEST PRACTICES FOR LITIGATING CASES BEFORE THE  

COURT OF CHANCERY 
 
 Sample forms are attached as exhibits.  Downloadable and editable rich-text-file versions 
are available on the Court of Chancery website. 
 
1. Role of Delaware Counsel 

a. The concept of “local counsel” whose role is limited to administrative or 
ministerial matters has no place in the Court of Chancery.  The Delaware lawyers 
who appear in a case are responsible to the Court for the case and its presentation. 

b. If a Delaware lawyer signs a pleading, submits a brief, or signs a discovery 
request or response, it is the Delaware lawyer who is taking the positions set forth 
therein and making the representations to the Court.  It does not matter whether 
the paper was initially or substantially drafted by a firm serving as “Of Counsel.”   

c. The members of the Court recognize that Delaware counsel and forwarding 
counsel frequently allocate responsibility for work and that, in some cases, the 
allocation will be heavily weighted to forwarding counsel.  The members of the 
Court recognize that forwarding counsel may have primary responsibility for a 
matter from the client’s perspective.  This does not alter the Delaware lawyer’s 
responsibility for the positions taken and the presentation of the case. 

d. Non-Delaware counsel shall not directly make filings or initiate contact with the 
Court, absent extraordinary circumstances.  Such contact must be conducted by 
Delaware counsel. 

e. It is not acceptable for a Delaware lawyer to submit a letter from forwarding 
counsel under a cover letter saying, in substance, “Here is a letter from my 
forwarding counsel.” 
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2. Courtesy Copies 

a. Counsel should provide Chambers with two courtesy copies of any filing that they 
want the judge to read or that otherwise requires judicial action, such as letters, 
motions, and briefs.  Counsel need not provide copies of routine filings, such as 
short motions that do not contain argument (because a supporting brief will be 
filed separately), motions for admission pro hac vice, motions for commission, or 
Rule 4(dc) certifications.  As discussed below, moving counsel should promptly 
determine and advise the Court as to whether or not a motion for admission pro 
hac vice or for commission is opposed. 

b. Courtesy copies of motions and briefs should be submitted with a transmittal 
letter devoid of argument.  In addition to listing what is being transmitted, the 
transmittal letter should (i) recite the briefing schedule if the parties have agreed 
on one, or otherwise state that no agreement on scheduling has been reached, and 
(ii) note the date and time at which a hearing has been scheduled, or otherwise 
that no argument date has yet been set.  Once that information has been provided 
in a letter, subsequent transmittal letters need not recite the information unless it 
has changed. 

c. In expedited matters, it may be necessary to deliver papers to a judge’s home.  
Please deliver only one copy and do not serve compendia of unreported cases 
unless requested.  Two Chambers copies of all papers, including compendia and 
appendices, should still be delivered to the courthouse immediately when it next 
opens. 

3. Contacting Chambers 

a. Calls to Court:  The Big Picture Issue 

i. Counsel who calls Chambers and asks one of the judges’ judicial 
assistants to schedule a matter has a special responsibility to the Court and 
to his adversaries.  The Court expects that counsel who seeks a date is 
doing so on behalf of all parties and with their authority, absent an explicit 
indication to the contrary.  Absent extraordinary circumstances, counsel 
should seek dates from the Court with all counsel on the line or only after 
obtaining authority from all parties to seek a list of available dates from 
the Court.  Regrettably, the Court has experienced situations when counsel 
for the moving party has sought a date, not told the Court that he had not 
spoken to his adversaries, and then implied that the Court had insisted on 
the date by its own desire, rather than in response to a request by moving 
counsel.  That puts the Court, its judicial assistants, and all the parties in 
an awkward and inappropriate situation.  In those instances when the 
Court itself gives dates for argument on a motion where briefing is 
completed or soon to be completed, the judicial assistant will often attempt 
to get all parties on the line.  In some situations, that is not practical and 
the moving party’s counsel is given the dates and expected to share them 
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with all relevant parties, and the parties, through some chosen mechanism 
of their own, are expected to confirm that the dates are acceptable to all 
concerned.  There have been instances that create concern about whether 
dates have been shared fairly.  

b. Calls to Court:  Specific Guidance 

i. When counsel calls Chambers, absent extraordinary circumstances counsel 
for all parties should be on the call.   

ii. If counsel for all parties are not on the call, then the lawyer(s) making the 
call must have made all reasonable efforts to contact the other parties 
before calling Chambers to both:  (i) confer regarding scheduling; and (ii) 
inform them that the call is going to be made and invite them to 
participate. 

iii. If counsel calls without other parties on the line, make clear to the judicial 
assistant that not all parties are on the line and be clear as to why and who 
knows what.   

iv. When a judicial assistant gives a lawyer possible dates for a hearing, the 
lawyer must share all such dates with all relevant counsel and be fair in 
finding a date acceptable to all concerned.  Unless a judicial assistant has 
expressly indicated that the Court prefers a specific date, do not give other 
counsel the impression that the Court has a preference.  

v. The judicial assistants work hard to be fair to all concerned and to 
accommodate the needs of counsel.  Please do what you can to make their 
lives easier by being fair to your adversaries in the scheduling process.  
Disputes between counsel involving scheduling should be presented 
directly to the Court for resolution, not to judicial assistants. 

c. Letters:   

i. Scheduling requests should be raised initially by letter or by a call to 
Chambers.  Except for motions to expedite, a formal motion generally is 
not necessary to address scheduling issues. 

ii. Forms of order should be submitted by letter. 

iii. Letters should be short, even if they contain background.  If the letter 
would exceed five double-spaced pages, consider whether a motion would 
be a more appropriate vehicle. 

iv. The members of the Court do not want ongoing exchanges of letters.  
After a letter response and perhaps a letter reply, if warranted, it is time to 
schedule a conference.  It even may be prudent to forego the response and 
reply and go straight to the conference. 
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v. Font size and spacing:  judges and lawyers must read huge amounts of 
text.  Therefore, it is helpful if letters use a font of 12 point size or above 
and are double-spaced.  The easier it is for a judge to read your request, 
the easier it is for the judge to understand it. 

4. Scheduling Guidelines 

a. The members of the Court expect counsel to work together to manage the case 
and prepare it in an appropriate fashion for the Court’s consideration.  In carrying 
out this task, counsel have a dual role both as officers of the Court and as client 
representatives. 

b. The members of the Court expect counsel to work together to reach agreement on 
a fair briefing schedule given the scheduling requirements of the case.  The Court 
of Chancery Rules do not have a default briefing schedule because counsel are 
expected to work together responsibly to craft a fair briefing schedule. 

c. Before a scheduling dispute is brought to the Court, a good-faith direct effort—in-
person or telephonic conversation—to work out the schedule by the senior 
Delaware lawyers is expected.   

d. Guidance for scheduling in non-expedited cases: 

i. In a non-expedited case, the general expectation for briefing a merits-
related motion, such as under Rule 12(b), Rule 12(c), or Rule 56, is for the 
opening brief to be due 30 days after the motion is filed, the answering 
brief to be due 30 days later, and the reply 15 days after that. 

ii. In a non-expedited case, the general expectation for briefing a discovery 
motion or non-case-dispositive procedural motion is for the motion to be a 
speaking motion.  If, instead, the motion is to be briefed, the opening brief 
should be filed with the motion.  The opposition would generally be due 
two weeks after the motion is filed and the reply one week after that. 

iii. When negotiating schedules in non-expedited cases, counsel should be 
considerate and respectful of each other’s legitimate professional and 
personal commitments.  There may be good cause for a schedule that 
departs from these guidelines. 

e. Guidance for scheduling in expedited cases: 

i. Expedited cases are unique.  The Court gives them priority.  Counsel 
should give them similar priority.   

ii. Briefing schedules should reflect the priority given to expedited cases.  
For non-case-dispositive motions, the time for responses and replies 
should generally be measured in days. 
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iii. Parties in expedited proceedings should attempt to facilitate third-party 
discovery involving their non-party agents, such as investment banks.   

f. Guidance for scheduling in summary proceedings: 

i. Summary proceedings generally can be completed in 45-60 days.  A faster 
or slower schedule may be warranted based on external events or the 
complexity of the case.  Director information cases and stock list cases 
will move faster. 

ii. Because summary proceedings are by statute, “summary,” dispositive 
motion practice is often wasteful and delays final resolution.  The Court 
will therefore typically enter a schedule culminating in a prompt trial at 
which all arguments, factual and legal, can be presented summarily.  
When discussing scheduling, parties should keep this in mind. 

iii. As a general rule, parties should allocate approximately one third of the 
total calendar time allotted for a summary proceeding to closing the 
pleadings and engaging in written discovery, one third for depositions and 
(if necessary) expert discovery, and one third for pre-trial preparation and 
trial, including briefing and the pre-trial order. 

iv. Because many summary proceedings can be decided on a short, largely 
undisputed record, parties should consider ways to present summary 
proceedings on a paper record, such as by a trial with oral argument on a 
stipulated paper record. 

g. Scheduling stipulations:   

i. Case scheduling stipulations are helpful because they inform the Court 
that a case or motion is being addressed. 

ii. Minor modifications to a briefing schedule or scheduling order that do not 
affect the date of the last brief or the hearing date do not require a 
stipulation.  Counsel may agree in a letter or email, which will have the 
same import as a formal stipulation. 

iii. The following exhibits provide sample scheduling stipulations: 

(a) Exhibit 1 – A sample scheduling stipulation for a Rule 12(b)(6) 
motion. 

(b) Exhibit 2 – A sample scheduling stipulation for cross-motions on 
summary judgment. 

(c) Exhibit 3 – A sample case scheduling stipulation for a summary 
proceeding. 
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(d) Exhibit 4 – A sample scheduling stipulation for a preliminary 
injunction. 

(e) Exhibit 5 – A sample case scheduling stipulation for a plenary 
action. 

h. Recurring scheduling issues: 

i. Identification of witnesses so they can be deposed during the period for 
discovery:  Parties should generally use their reasonable best efforts to 
ensure that all witnesses who will testify at trial are deposed before trial.  
But parties sometimes fail to ask the standard interrogatory asking the 
other side to identify prospective trial witnesses.  Then, they complain of 
unfairness if their adversary identifies a trial witness who was not 
deposed.  This problem, which is one of the complaining party’s own 
making, is avoided by using the standard interrogatory.  One way to avoid 
disputes about this is to pose an interrogatory early in the case asking the 
other side to identify prospective trial witnesses.  The party responding to 
that type of interrogatory should also facilitate efficient case processing by 
making a good faith effort to identify those persons under serious 
consideration to be trial witnesses, update the answer when required, and 
communicate in good faith with opposing counsel so that unnecessary 
deposition practice does not occur, but necessary depositions do.  Because 
parties can avoid the problem of having discovery-style examination at 
trial by using the standard interrogatory, parties who fail to do so run the 
risk of not being able to depose a witness before trial. 

ii. Expert reports:  

(a) In general, more confusion than efficiency arises when parties do 
not build in rebuttal reports, or even reports when necessary.  It is 
usually more efficient and less controversial in terms of generating 
disputes for the parties to have their experts exchange all of their 
reports, and only then be deposed.  Although there are a variety of 
ways to achieve the objective, the goal is that all experts should 
have completed their reports and analysis before they are deposed 
and before trial.  Absent extraordinary circumstances, no new 
expert analysis should be presented at trial. Rather, all expert 
analysis should be subject to fair testing through the pre-trial 
rebuttal or reply process and at deposition, so that parties and the 
Court have a reliable record on which to try the case.   

(b) In general, the Court prefers that parties stipulate to limit expert 
written discovery to the final report and materials relied on or 
considered by the expert.  Counsel should be aware that the Court 
understands the degree of involvement counsel typically has in 
preparing expert reports.  Cross-examination based on changes in 
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drafts is usually an uninformative exercise.  

(c)  Scheduling orders generally should contain a provision:   
 

(i) Requiring the parties to identify any expert witnesses and 
the topics the expert(s) will offer testimony on; and 

 
(ii) Specifying a schedule for the submission of expert reports.   

 
(d) A sample expert discovery stipulation can be found at Exhibit 6.   

iii. The temporal relation of dispositive motions to the trial:  

(a) Parties often provide for summary judgment motions to be filed at 
the end of discovery with briefing to be completed on the motions 
very shortly before the pre-trial briefs and the pre-trial stipulation 
are due, and trial is to commence.  This creates inefficiency and a 
false exigency in non-expedited cases.  If the parties genuinely 
believe that a set of undisputed facts may exist on which a 
dispositive legal ruling may be made, then they should build time 
in for the Court to resolve the motion on a non-emergency basis.   

(b) Litigants should consider whether summary judgment is an 
efficient or appropriate vehicle if the “undisputed” facts arrive in 
boxes from each side containing hundreds of exhibits with briefs 
arguing different versions of events.  Likewise, if only a subset of 
issues is susceptible of resolution on summary judgment, the 
parties should consider whether the delay in trial is worth the cost, 
as opposed to including all the legal and factual arguments in the 
trial briefs.   

5. Pleadings 

a. Answers:   

i. An answer should repeat the allegations of the complaint and then set forth 
the response below each allegation.  Otherwise the Court has to look back 
and forth from answer to complaint to see what is being denied.   

ii. Parties should take seriously the provisions of Rule 8(b) and not 
aggressively deny basic facts without a good faith basis for doing so. 

iii. It should go without saying that parties must have a Rule 11 basis for 
affirmative defenses.  Parties should not rotely recite a laundry list of 
affirmative defenses, without carefully considering the applicability of 
each defense to the facts of the case. 

iv. The same principles apply to replies to counterclaims. 
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b. Amendments to pleadings:   

i. If a party intends to oppose an amended pleading because the amendment 
would be futile, the Court prefers for the parties to stipulate to the 
amendment while reserving the right to challenge the sufficiency of the 
amended pleading at the time a response is due or through an appropriate 
motion.  Although it is not improper to oppose a motion to amend because 
the amendment would be futile, it is cumbersome because it results in 
briefing that is to some extent duplicative of a motion to dismiss, but with 
the party who would normally bear the burden on such a motion filing 
only one brief. 

ii. An amended pleading should be filed as a separate docket entry.  Do not 
simply refer back to the version that was attached to the motion to amend.  
That version is hard to find.  It is also often unsigned and unverified and 
therefore does not comply with Rules 2(aa) and 11. 

6. Motions 

a. A submission of 15 pages or less may be submitted appropriately as a speaking 
motion with numbered paragraphs.  A submission longer than 15 pages should be 
submitted as a motion with a supporting brief so that the Court has the benefit of 
the structure established by Rule 171, including a table of contents and table of 
authorities. 

b. 12(b)(6) or 12(c) Motions:   

i. A Bound Copy of the Complaint and its Exhibits:  Please submit two 
properly bound copies of the operative complaint and its exhibits when 
dismissal briefing is proceeding, as these are the key documents. 

ii. Motions That Are Not 12(b)(6) or 12(c) Motions:  It is a jarring 
experience for new law clerks to be given a box containing huge 
appendices that support a 12(b)(6) or 12(c) motion.  For the judges of the 
Court of Chancery, that experience is also eyebrow raising as a challenge 
to a complaint must accept the well-pled facts as true and rely in addition 
only on the unambiguous terms of certain discrete kinds of documents 
(e.g., the contract in a contract case).  Given the settled procedural 
standard, counsel should consider whether a 12(b)(6) or 12(c) motion is 
really appropriate if a large appendix is required.  More typically, the need 
for an appendix signals a desire to argue a different set of facts, 
implicating at best Rule 56 and usually opening the door to at least some 
discovery before the motion can be considered.  As such, counsel should 
think before filing a 12(b)(6) or 12(c) motion about conferring with the 
other side about an approach to discovery that would facilitate an early 
summary judgment motion instead.  

c. Motions to expedite:   
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i. Although a motion to expedite historically has sometimes been viewed as 
superfluous for a summary proceeding, a short motion can provide the 
Court with helpful context.  The motion to expedite in a summary 
proceeding need not justify the need for expedition.  Rather, it can simply 
make reference to the statutory authority for summary treatment, then 
address the desired schedule, including any external events that would 
make a particular schedule appropriate. 

ii. The response to a motion to expedite should be in the form of an 
opposition to a motion.  By statute, summary proceedings must be held 
promptly.  Your opposition should therefore focus on what is a reasonable 
schedule given the circumstances facing the parties. 

iii. Parties should outline their respective preferred schedules in the motion to 
expedite and opposition.  The Court should not be left in the dark until the 
teleconference.  To the extent parties can agree on all or a portion of an 
expedited schedule, they should do so. 

iv. For initial case scheduling issues, if a plaintiff has sought expedited 
treatment or filed a summary proceeding, and if the plaintiff has made a 
good-faith effort to provide copies of the papers to the defendant(s) or 
their counsel and to speak directly to them if possible, then the plaintiff 
can and should contact Chambers to obtain a scheduling conference.   

(a) The fact that the default date to respond to the complaint has not 
passed will not affect the Court’s willingness to entertain the 
scheduling conference.   

(b) The need for a defendant to obtain Delaware counsel will not 
affect the Court’s willingness to entertain the scheduling 
conference.  The Court generally will permit non-Delaware 
counsel, including in-house counsel, to appear for purposes of the 
initial scheduling conference.  Regardless, there is a sufficient pool 
of quality Delaware lawyers available that a delay in securing 
Delaware counsel should be rare. 

d. Pro Hac Vice Motions:  Opposing counsel should contact Chambers promptly 
with any objection to a pro hac vice motion.  Otherwise, the motion will be 
deemed unopposed. 

e. Motions for Commission:  Moving counsel should advise Chambers whether a 
motion is opposed or unopposed.  Opposing counsel should respond by a single 
copy of a short letter promptly when asked by moving counsel if a motion for 
commission is opposed. 

f. Substantive cross-motions: 

i. If substantive cross-motions are contemplated, such as for judgment on the 
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pleadings or for summary judgment, the parties shall work to reduce the 
number of briefs.  A four-brief sequence rather than a six-brief sequence is 
preferred.   

ii. If there are multiple parties, the parties should consider the commonality 
of issues and attempt to come up with a logical sequence and coordination 
that reduces the number of briefs.  In cases with large numbers of parties 
who each intend to file motions, the parties should consider filing briefs 
with colored covers like those used in the Supreme Court to help all 
concerned collate and use the briefs efficiently. 

iii. Take note of the caution, set forth above, regarding the scheduling of 
dispositive cross-motions close to trial. 

7. Discovery  

a. Preservation of Electronically Stored Information 

i. All counsel (including Delaware counsel) appearing in any case before 
this Court are reminded of their common law duty to their clients and the 
Court with respect to the preservation of electronically stored information 
("ESI") in litigation.  A party to litigation must take reasonable steps to 
preserve information, including ESI, that is potentially relevant to the 
litigation and that is within the party's possession, custody or control. ESI 
takes many forms and may be lost or deleted absent affirmative steps to 
preserve it. As set forth below, at the very minimum that means that 
parties and their counsel must develop and oversee a preservation process. 
Such a process should include the dissemination of a litigation hold notice 
to custodians of potentially relevant ESI.  

ii. Counsel oversight of identification and preservation processes is very 
important and the adequacy of each process will be evaluated on a case-
by-case basis. Once litigation has commenced, if a litigation hold notice 
has not already been disseminated, counsel should instruct their clients to 
take reasonable steps to act in good faith and with a sense of urgency to 
avoid the loss, corruption or deletion of potentially relevant ESI. Failing to 
take reasonable steps to preserve ESI may result in serious consequences 
for a party or its counsel.  

iii. What steps will be considered to be reasonable will vary from litigation to 
litigation. In most cases, however, a party and its counsel (in-house and 
outside) should: 

(a) Take a collaborative approach to the identification, location and 
preservation of potentially relevant ESI by specifically including in 
the discussion regarding the preservation processes an appropriate 
representative from the party's information technology function (if 
applicable); 
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(b) Develop written instructions for the preservation of ESI and 
distribute those instructions (as well as any updated, amended or 
modified instructions) in the form of a litigation hold notice to the 
custodians of potentially relevant ESI; and  

(c) Document the steps taken to prevent the destruction of potentially 
relevant ESI.   

iv. Experience has shown that some of the potential problem areas regarding 
preservation of ESI include business laptop computers, home computers 
(desktops, laptops, tablets and mobile devices), external or portable 
storage devices such as USB flash drives (also known as “thumb drives or 
key drives”) and personal email accounts. While this list is not exhaustive, 
it is meant to be a starting point for parties and their counsel in considering 
how and where their clients and their employees might store or retain 
potentially relevant ESI. Counsel and their clients should discuss the need 
to identify how custodians store their information, including document 
retention policies and procedures as well as the processes administrative or 
other personnel might use to create, edit, send, receive, store and destroy 
information for the custodians. Counsel also should take reasonable steps 
to verify information they receive about how ESI is created, modified, 
stored or destroyed.  

v. While the development and implementation of a preservation process after 
litigation has commenced may not be sufficient by itself to avoid the 
imposition of sanctions by the Court if potentially relevant ESI is lost or 
destroyed, the Court will consider the good-faith preservation efforts of a 
party and its counsel. Counsel are reminded, however, that the duty to 
preserve potentially relevant ESI is triggered when litigation is 
commenced or when litigation is "reasonably anticipated," which could 
occur before litigation is filed.  

vi. Parties and their counsel can agree with opposing parties and their counsel 
to limit or forego the discovery of ESI. Whether or not parties enter into 
such an agreement, however, it is beneficial for parties and their counsel to 
confer regarding the preservation of ESI early in the litigation. It is also 
recommended that after preservation has been addressed, counsel for all 
parties confer about the scope and timing of discovery of ESI.  Some of 
those issues are addressed in further detail below. 

b. Collection and Review of Documents in Discovery 

i. Practitioners are reminded about the importance of the careful collection 
and review of documents (which, for the purposes of these Guidelines, 
includes electronically stored information) in proceedings before the Court 
of Chancery.  The Court has been, and remains, reluctant to adopt a “one-
size-fits-all” approach  to the collection and review of documents, 
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especially given the variety of cases that come before the Court, where the 
issues, complexity, timing, relief sought and resources of the parties may 
differ dramatically.  The Court also is mindful of the considerable burdens 
of collecting documents for review and production, and the potential 
leverage that these obligations can create in litigation.  Thus, it seeks to 
remain flexible, reasonable and efficient in resolving discovery disputes.  
To help practitioners, a few observations and problem areas are discussed 
below. 

ii. The Court encourages counsel to meet and confer promptly after the start 
of discovery to develop a discovery plan that includes electronic 
discovery.  Transparency to the other parties regarding the process and 
parameters used to collect documents (e.g., the custodians, electronic 
search terms, cutoff dates used, and steps taken) is essential to (i) identify 
potential areas of disagreement early in the process, and (ii) provide some 
protection to parties if problems later arise.  To the extent that the 
collection process and parameters are disclosed to the other parties and 
those parties do not object, that fact may be relevant to the Court when 
addressing later discovery disputes. 

iii. When interested persons are responsible for the collection or review of 
their own documents for purposes of production, the reliability of the 
process is more likely to be questioned.  Accordingly, experienced outside 
counsel should be actively involved in establishing and monitoring the 
procedures used to collect and review documents to determine that 
reasonable, good faith efforts are undertaken to ensure that responsive, 
non-privileged documents are timely produced.  In addition, as a general 
matter, the Court prefers that, whenever practicable, outside counsel or 
professionals acting under their direction will conduct document collection 
and review.  As with many discovery issues, a goose and gander 
discussion often helps parties reach a reasonable balance fitting to the 
particular case. 

iv. Among other things, the procedures used to collect and review documents 
generally should include interviews of custodians who may possess 
responsive documents to identify how the custodians maintain their 
documents and the potential locations of responsive documents, including 
the files and computers of administrative or other personnel who prepare, 
send, receive or store documents on behalf of the custodians.  

v. Unlike paper documents, electronically stored information is susceptible 
to modification or deletion during collection.  Therefore, counsel should 
exercise care in developing appropriate collection procedures.  In that 
regard, counsel should be mindful of the obligation to take reasonable 
steps to preserve information, including electronically stored information, 
which is potentially relevant to the litigation.  Counsel also should 
consider issues of burden and expense, taking into account the needs of 
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the case, the amount in controversy, limitations on the parties’ resources, 
and the relative importance of the various issues at stake in the litigation.   

The Court is aware that in order for litigation to produce justice, the costs 
of the litigation must be proportionate to what is at stake.  That awareness 
applies with special force to the subject of electronic discovery.  Precisely 
because the extent of electronic discovery that is appropriate depends on 
case-specific factors, the Court has been reluctant to adopt mandatory 
requirements that may be unjust because they require expenditures that are 
unduly costly given the subject of a particular case.  But because the Court 
has eschewed a mandatory approach, it is essential and not optional that 
the parties discuss this subject directly and try to reach a case-specific 
accord based on a candid appraisal of the information base each side has, 
the costs of employing various electronic discovery techniques, and the 
stakes at issue in the case.  Through this process of good faith information 
sharing and give and take, plus application of the goose and gander rule, 
counsel should usually be able to fashion an effective, if necessarily 
imperfect approach.  Given the reality of how most business is conducted 
and even how most of us generate information in our personal lives, it is 
unlikely that the subject of electronic discovery can be avoided in any 
class of cases altogether.   Most relevant evidence will have been created 
electronically in the first instance and in the case of e-mails often never 
printed out in paper form.  But the extent to which the parties will go to 
retrieve information electronically is a subject for good faith, case-specific 
consideration and counsel are expected to apply common sense 
judgment.   And that especially applies when one party in a case has 
virtually no discovery burden.  That advantaged position does not license 
the party to expect the other party that will have substantial production 
burdens to use means of electronic discovery that are disproportionate to 
the economics of the matter. 

vi. The Court expects Delaware counsel to play an active role in the discovery 
process, including in the collection, review and production of documents, 
and in the assertion of privilege.  If Delaware counsel does not directly 
participate in the collection, review and production of documents, 
Delaware counsel should, at a minimum, discuss with co-counsel the 
Court’s expectations.  In addition, Delaware counsel should be involved in 
making important decisions about the collection and review of documents 
and should receive regular updates, preferably in writing, regarding the 
decisions that are made on key issues, such as the selection of custodians 
and search terms.  The Court expects Delaware counsel to be able to 
answer questions regarding the manner in which the document collection 
and review was conducted.  It is therefore recommended that Delaware 
counsel and co-counsel collectively maintain a written description of the 
discovery process, including detailed information regarding efforts to 
preserve documents, custodians identified, search terms used, and what 
files were searched.  A document can be found at Exhibit 10 that is 
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intended to assist counsel in developing a sound document collection 
process.  Exhibit 10 is not intended to mandate issues to consider in every 
case, nor is it intended to be an exhaustive list of all issues that should be 
considered in any particular case.  

vii. One of the most difficult parts of the discovery process involves reviewing 
documents for privilege, determining under the time pressure of discovery 
deadlines whether a document is privileged, and preparing the resulting 
privilege log.  In the first instance, more junior lawyers typically are 
required to make the initial judgment calls about which documents might 
be subject to a claim of privilege.   Understandably, lawyers are concerned 
about making a mistake and producing a privileged document.  This often 
leads to a tendency to overdesignate documents as privileged, including by 
designating as privileged every document received or sent by anyone who 
is an attorney or any document that refers to an attorney, even though the 
attorney may not have been acting as an attorney and the communication 
may not have been for the purpose of facilitating the provision of legal 
advice.  Likewise, preparing a privilege log is a professionally difficult 
task, because it requires the lawyer to describe the basis for the application 
of the privilege sufficiently so that the party seeking disclosure can 
understand the basis of the privilege assertion, but without disclosing the 
very information the privilege legitimately protects. 

(a) Precisely because of these difficulties, and because disputes about 
the improper assertion of privilege are common, the senior lawyers 
in the case, especially senior Delaware lawyers, must provide 
guidance about how the privilege assertion process should unfold.  
That includes guidance about: 1) the Delaware standards for 
asserting any privileges the client wishes to assert; 2) protocols for 
identifying the initial cut of documents that warrant a closer review 
for privilege; 3) protocols for ensuring that the Delaware standards 
are applied with fidelity when determining that specific documents 
are exempt from production on privilege grounds; and 4) the 
Delaware requirements for setting forth on a privilege log 
sufficient information about the document to enable the opposing 
party and the court fairly to assess whether privilege properly has 
been asserted.  Senior lawyers, including senior Delaware lawyers, 
should make the final decisions on difficult privilege questions.  
As important, senior lawyers, including senior Delaware lawyers, 
must ensure that the guidance provided was actually put into 
practice and followed.  Although this does not mean that senior 
lawyers must personally conduct the privilege review or prepare 
the privilege log, they must take reasonable steps to ensure that 
privilege only has been asserted in accordance with a good faith 
reading of Delaware law, that there has not been systematic 
overdesignation, and that the privilege log contains sufficient 
descriptions of the documents in question.  One possible approach 
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to fulfilling this duty would be for a senior Delaware lawyer to 
review a representative sample of the entries on the privilege log 
and associated documents in order to assess compliance with 
Delaware law and practice.  By this or other means, the senior 
Delaware lawyers must personally assure themselves that the 
privilege assertion process has been conducted with integrity.  
What does this mean in practice?  It means that when there is a 
hearing in the Court, a senior Delaware lawyer must be able to take 
the podium, explain the basis for the assertion of a disputed claim 
of privilege, and be knowledgeable about the privilege assertion 
process. 

(b) Even more so than with other areas of discovery, it is essential to 
communicate with clarity about the assertion of privilege with your 
friends on the other side of the “v.”  Through the process of give-
and-take, the parties often can minimize some of the burdens and 
the common misunderstandings in the privilege assertion process 
that lead to motion practice.  Here are some suggestions: 

i. The Court generally does not expect parties to log post-
litigation communications.  Although there may be 
exceptions, particularly in an injunction proceeding in a 
still-developing situation, frequently parties should be able 
to use the date on which suit was filed as a cutoff for 
privilege review. 

ii. It may be possible for parties to agree to log certain types 
of documents by category instead of on a document-by-
document basis.  Categories of documents that might 
warrant such treatment include internal communications 
between lawyer and client regarding drafts of an 
agreement, or internal communications solely among in-
house counsel about a transaction at issue.  These kinds of 
documents are often privileged and, in many cases, logging 
them on a document-by-document basis is unlikely to be 
beneficial. 

iii. There are different approaches to logging email chains and 
email attachments.  Some lawyers typically log only the top 
email in the chain.  Others log every email in the chain.  
Some lawyers describe the attachment separately.  Others 
allow the logging of the e-mail to suffice.  Parties should 
attempt to agree on the procedures that both sides will use. 

iv. Different cases may warrant different approaches to 
redactions.  Often redacted copies are produced and a 
redaction log provided.  Depending on what is at stake and 



 

 19 

is cost-effective, the parties may agree that each side will 
withhold the entirety of a document if any part of the 
document is subject to a bona fide claim of privilege.  
Parties also may agree to dispense with a log for partially 
redacted emails or other communications where the face of 
the document provides the factual information that 
otherwise would appear on a log. 

(c) When logging documents on a document-by-document basis, 
parties should bear in mind that a privilege log must describe the 
document being withheld in such a way that, without revealing 
information that is itself privileged or protected, the opposing party 
and the Court can assess the propriety of the asserted basis for 
withholding the document.  It is the exceedingly rare, perhaps 
apocryphal, description that actually reveals the substance of 
underlying legal advice.  The guiding principle for privilege logs is 
to provide opposing parties with sufficient information to allow 
them to challenge decisions to withhold documents for privilege.  
It is therefore inconsistent with that principle, and with the spirit of 
these guidelines, for parties who receive a proper privilege log to 
use it as the basis for a claim that the generation of the privilege 
log waived privilege in any way.  The Court discourages use of a 
short list of repetitive descriptions.  Descriptions should be 
document-specific, and should provide context so that the reader 
can understand the basis for the claim of privilege.  Therefore, if 
the privilege in question is the attorney-client privilege, the log 
should explain the basis for the assertion of privilege and provide a 
brief identification of the issue involved.  Whether the information 
provided in a privilege log is sufficient may depend on the nature 
of the claims in the litigation.  Rote repetition of “Communication 
for the purpose of providing legal advice” is not adequate.  
“Communication for the purpose of providing legal advice 
regarding securities laws,” on the other hand, might be adequate.  
Similarly, in a case challenging a merger, where both legal and 
business issues are in play, “Communication for the purpose of 
providing legal advice regarding merger” is not adequate.  But 
“Communication for the purpose of providing legal advice 
regarding terms of draft merger agreement” might be adequate.  If 
the individuals drafting and reviewing the log have difficulty 
describing the role of the lawyer or why the issue is primarily a 
legal one on which legal advice was sought or given, that may be 
an indication that the communication is not privileged.  It may 
instead be a general business discussion on which a lawyer was 
included, a factual update, a cover email attaching documents, or 
an effort to schedule a conference call or a meeting.  The 
requirement of a meaningful description thus not only provides 
necessary information to the other side, but also serves as a check 
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on over-designation. 

(d) The parties should provide information about the individuals 
identified on the log, including whether they are attorneys, their 
titles, and their affiliations.  The members of the Court have seen 
too many logs containing names without any identifying 
information about who is a lawyer and who works for whom.  If 
third parties are recipients or authors of a document, the privilege 
assertion should address how their relationship with the client or 
counsel justifies maintaining the privilege (e.g., is there a common 
interest exception or is the third-party a qualified advisor whose 
access to privileged communications is permissible).  Additional 
detail and context will be necessary in certain other situations, such 
as, if someone is acting both as a business person and lawyer.  In 
many situations where lawyers have mixed roles, counsel will have 
to segregate the privileged portions of communications from those 
that are non-privileged.   

(e) To prepare a privilege log with integrity requires the involvement 
of senior lawyers who know the applicable standards, understand 
the precise roles played by the client representatives, and have the 
relationship and stature with the client to discuss documents 
frankly and make principled assertions of privilege.  This is 
particularly true of the many common situations when a document 
is only partially subject to a claim of privilege (such as a portion of 
corporate minutes) and where the bulk of the document should be 
produced if responsive.   

viii. The goose and gander rule is typically a good starting point for 
constructive discovery solutions.  Through good faith discussion, the 
parties will better understand the basis for each other’s production of 
privileged documents, reduce disputes based on misunderstandings, and 
foster a more efficient production process. 

c. Expedited Discovery in Advance of a Preliminary Injunction Hearing 

i. The Court routinely handles cases in which a preliminary injunction is 
requested on an expedited basis.  The time constraints inherent in 
expedited litigation necessarily limit both the scope and timing of 
discovery and can impose considerable burdens on the parties.  
Accordingly, the Court expects the parties to work together in good faith 
to facilitate the timely completion of the discovery necessary for a fair 
presentation of the preliminary injunction application to the Court.  The 
following guidelines set forth typical practice as to the conduct of 
expedited discovery in advance of a preliminary injunction hearing in high 
stakes commercial and corporate litigation.  The Court encourages the 
parties and counsel to consider the practices described below, while 
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recognizing that it may be appropriate for the parties to proceed in a 
different manner in a particular situation, taking into account the needs of 
the case, the amount in controversy, limitations on the parties’ resources, 
and the importance of the issues at stake. 

ii. Written Discovery.  Although all types of written discovery may be used 
in the appropriate circumstances, in expedited cases seeking a preliminary 
injunction, written discovery typically is limited to document requests, as 
well as narrowly-tailored interrogatories intended primarily to identify 
persons with relevant knowledge.  The parties’ initial written discovery 
requests should be focused on the key issues relevant to the resolution of 
the matters presented in the application for a preliminary injunction.  If 
further proceedings are necessary after the application is heard, there will 
be the opportunity for additional, non-duplicative discovery.  To facilitate 
prompt responses to written discovery requests and the production of 
documents (which, for purposes of these Guidelines, includes 
electronically stored information), the plaintiff should serve its initial 
written discovery requests with the complaint or a motion to expedite (or 
if not feasible, as soon as possible thereafter), and the defendant should 
propound any requests it may have promptly. 

The parties should agree upon a schedule so that initial written discovery 
and document production is completed before the start of depositions.  
Due to the nature of expedition, such a schedule usually will require the 
parties to respond to written discovery in a shorter time period than the 
default period set forth in the Court of Chancery Rules.  In some cases, the 
parties may decide to forego formal responses in favor of informal 
communications regarding document production.  To avoid 
misunderstandings or delays, the responses and objections to document 
requests, whether formal or informal, should make clear what categories 
of documents will be produced.  The parties should meet and confer 
promptly to attempt to resolve any disputes regarding the scope of 
document production, with the understanding that time constraints 
necessarily limit the scope of discovery, including the ability to search and 
review documents extensively.  In addition, the Court encourages 
documents to be produced on a “rolling basis” and for the parties to agree 
that certain significant documents (as discussed more below in “Document 
Collection”) will be produced as soon as feasible after the start of 
discovery (typically subject to an agreement that they will be treated as 
“attorneys eyes only” until a confidentiality order is entered). 

iii. Document Collection.  When responding to written discovery requests, the 
parties are obligated to conduct a reasonable search for relevant and 
responsive documents.  The expedited nature of preliminary injunction 
applications necessarily affects what is deemed to be “reasonable” by the 
Court.  Although each party ultimately is responsible for its own document 
collection and production, the Court expects the parties to discuss 
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limitations on expedited discovery.  In connection with the foregoing, the 
Court expects the parties to freely exchange information concerning the 
scope of their respective document collections (e.g., what documents are 
being collected, how they are being collected, what computers or other 
electronic devices are being searched, and any search terms or other 
restrictions being utilized to collect documents). 

After a request for a preliminary injunction is filed, the parties should 
collect and produce the “core documents” associated with that application 
promptly.  Although every dispute is unique, attorneys who frequently 
practice before the Court generally can identify the documents that are 
most likely to contain relevant information.  For example, where a 
corporate transaction (e.g., a merger) is being challenged, the “core 
documents” typically include, at least, (i) the minutes of the relevant 
meetings of the board of directors and any board committees, (ii) the 
materials provided to the directors related to the transaction, (iii) the 
working group lists associated with the transaction, and (iv) the 
engagement agreements and fee arrangements with investment advisors. 

The parties should identify the key custodians and focus their document 
collection efforts on those custodians.  Typically, parties agree to limit the 
number of custodians from which each party collects.  In connection with 
any such negotiations, each party should make a good faith, reasonable 
attempt to identify the custodians who are reasonably likely to possess 
relevant documents.  Notwithstanding any agreement to limit the number 
of custodians, unless otherwise agreed, parties should collect from any 
centralized document repository or system that is likely to contain relevant 
documents (e.g., document management systems, sharepoints, central 
files). 

Parties typically agree to limit the computer devices and systems from 
which they collect, the date range associated with various document 
requests, and the file types collected (e.g., excluding “.exe” files).  Parties 
also typically agree that they will not produce documents created after the 
date that the complaint was filed, unless post-complaint events are or 
become relevant to the dispute. 

Even in expedited discovery, counsel should interview the custodians from 
whom they have collected to understand, among other things, any 
potential sources of relevant documents (e.g., centralized document 
repositories or systems, PDAs, work and home computers), determine the 
records that are kept in the ordinary course, and identify any relevant 
jargon, acronyms or code names. 

Outside litigation counsel should actively oversee the collection of 
documents.  As in any other case, the Court expects Delaware counsel to 
play an active role in the collection, review and production of documents 
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in expedited litigation.  The role that the Court expects Delaware counsel 
to play is set forth above in the general discussion of document collection 
and review.  Those expectations are not lessened in expedited litigation, 
and if anything become more important because of the absence of any 
room in the schedule to redress discovery shortcomings. 

If search terms are utilized to identify potentially relevant documents, the 
parties should make a good-faith, reasonable attempt to negotiate those 
terms with the opposing parties.  In any such discussions, the Court 
expects the parties to exchange relevant information, such as statistics 
concerning the number of documents or “hits” associated with particular 
search terms and examples of documents that are responsive to particular 
search terms but are not relevant to the case. 

iv. Document Review and Production.  The Court expects outside litigation 
counsel actively to oversee document collection, review and production 
pursuant to a reasoned process designed to result in the prompt production 
of the documents necessary for a fair presentation of the dispute to the 
Court.  

The Court does not require documents to be produced in a particular 
format.  The parties are expected to cooperate to produce documents in a 
format that is usable to the parties.  Typically, the parties agree to produce 
most documents as single- or multiple-page image files, and to produce 
spreadsheets, audio and video files, etc., in their native format.  The 
parties also typically agree to provide standard load files (e.g., a data file 
for metadata and an image file for images), certain metadata (if reasonably 
available) and text-searchable documents.  Absent agreement, the parties 
typically do not provide OCR (optical character recognition) data. 

Eliminating the production of duplicate, substantively identical documents 
(both within and across custodians) is a standard practice that the Court 
encourages.  In connection with the foregoing, parties typically record the 
custodians possessing duplicate copies and provide that information as a 
separate field in the production load files. 

As mentioned above, the parties usually agree to produce significant 
documents as soon as possible, and all other documents on a rolling basis, 
and the Court encourages this practice. 

v. Privilege and Redaction Logs.  In expedited litigation, the Court 
encourages the parties to make agreements that reduce the time, expense 
and burden associated with conducting a document-by-document privilege 
review and preparing privilege and redaction logs so that the merits of the 
application may be developed in the limited time available and fairly 
presented to the Court. 
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For example, the parties may agree to limit the types of documents that 
will be logged (e.g., to include only documents from a certain time frame 
or relating to certain subjects, or to exclude communications post-dating 
the filing of the complaint or solely between attorneys).  The parties also 
may agree to defer a privilege log until later stages of the litigation.  

The parties also frequently agree to forego a redaction log if the 
information in such a log would be redundant of information provided in 
the redacted documents—for example, if the redacted document identifies 
the sender and recipients of the communication, the general subject matter 
(e.g., through a “subject” line on an email), and the basis for the redaction 
(e.g., the redacted material is stamped “Redacted—attorney-client 
privilege”).  

Finally, the parties sometimes agree to forego a full document-by-
document privilege review before production and, instead, enter into a 
“quick peek” agreement whereby the party seeking discovery is permitted 
to review responsive documents without effectuating a waiver of privilege 
by the producing party.  Whether a quick peek agreement is appropriate 
depends on the facts and circumstances of each case, and counsel and 
client should confer to make an informed decision about whether to enter 
into such an agreement.  A sample quick peek agreement is attached as 
Exhibit 11.  This sample does not necessarily ensure that documents 
produced pursuant to the agreement will not be considered a waiver of 
privilege in other jurisdictions, and this risk should be discussed between 
counsel and client.  

vi. Discovery from Third Parties.  Expedited litigation often involves 
discovery of third parties, such as investment advisors.  The Court expects 
that the parties will (i) encourage the third parties that they have retained 
or with which they have relationships to respond promptly to discovery 
requests, and (ii) help facilitate the completion of third party discovery in 
accordance with the expedited schedule. 

d. Discovery Disputes 

i. Parties should meet and confer before bringing discovery disputes to the 
Court’s attention.  The Court will not be inclined to consider arguments or 
authorities that have not previously been presented to the other side.  If the 
argument or authority had been presented, perhaps the dispute would have 
been resolved.  

ii. If one party moved to compel or seeks a protective order, the responding 
party should not cross-move on the identical issue just to get the last (and 
fourth) brief.  In ruling on a motion to compel, the Court can grant any 
relief that would be sought by way of protective order.  See Rules 26(c) & 
37(a)(4)(B) & (C).  Likewise, in ruling on a motion for protective order, 
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the Court can grant any relief that would be sought by way of a motion to 
compel.  See Rule 26(c).   

e. Confidentiality Stipulations and Orders 

i. Confidentiality stipulations and orders should recognize that proceedings 
in open court are generally public and that materials used in open court 
become part of the public record.  These stipulations also typically cover 
more than the topics covered by Rule 5 and should typically reference 
Rule 26 as well.  A stipulation should not provide that confidentiality 
restrictions would “continue to be binding throughout and after the 
conclusion of the Litigation, including without limitation, any appeals 
therefrom” without making any exception for information that becomes 
part of the public record.  Such a restriction as drafted is overbroad and an 
invalid prior restraint. 

ii. If counsel believes that certain limited and highly confidential information 
requires that the courtroom be closed, then counsel should make an 
application well in advance of the hearing in question.  In some 
circumstances, it may be appropriate for counsel to agree on a more 
limited procedure to protect confidentiality (for example, agreeing to use 
aliases to refer to certain non-parties in court), and inform the Court of that 
agreement. 

iii. Responsibilities of Parties Obtaining Access To Confidential Information:  
Litigation in the Court of Chancery often involves the production in 
discovery of very sensitive, non-public information.  When litigants and 
their counsel and advisors obtain access to such information, it is their 
responsibility to abide strictly by the terms of the confidentiality order in 
place.  Particularly troubling have been situations when litigants have had 
access to confidential, non-public information about the value of a public 
corporation and have traded in the securities of that corporation.  If a 
litigant or a litigant’s advisor engages in such trading, they should expect 
to be subject to intensive scrutiny and, at minimum, to face the 
requirement of reporting themselves to the Securities and Exchange 
Commission and possibly even worse sanctions, including the mandatory 
disgorgement of any trading profits and a potential bar to acting as a class 
representative in future class or derivative actions in this Court.  To avoid 
these situations, counsel for litigants and their advisors who receive access 
to confidential, non-public information should discuss these principles 
with them and advise them that procedures need to be in place to avoid 
violations of the order and trading in securities on the basis of 
confidential, non-public information.  More generally, litigants and non-
litigants who access confidential discovery material under a confidentiality 
order of this Court should be reminded by counsel that their use and 
handling of such confidential information may also be subject to other 
laws and regulations of the State of Delaware and other jurisdictions 
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protecting personal privacy and other public policy purposes. 

iv. Two sample confidentiality stipulations are attached as Exhibits 7 and 8, 
and available on the Court’s website. 

8. Compendia and Appendices 

a. The compendium is counsel’s opportunity to provide the Court with authorities 
that the Court otherwise does not have at its fingertips.   

i. Each member of the Court has in Chambers a set of the Delaware case 
reporters and the Delaware statutes.  Hence a compendium need not 
include these authorities. 

ii. Rule 171(h) calls for a party to provide unreported decisions because these 
decisions are not in the books that are readily available to the Court.  
Authorities from non-Delaware jurisdictions are similarly not readily 
available to the Court and must be pulled from Westlaw or Lexis.  Well-
advised practitioners will include the key non-Delaware authorities, even 
if they are formal, published decisions. 

iii. The Court has ready access to the major Delaware treatises.  If you are 
relying on excerpts from other treatises or practitioner pieces, consider 
including these materials in the compendium. 

v. A compendium that includes every single unreported or non-Delaware 
authority will be large and cumbersome.  The members of the Court often 
carry compendia with them.  Include the decisions that the Court should 
read.  As a rough guideline, if a case is cited only once, consider leaving it 
out of the compendium.  If a case already has been provided in an earlier 
compendium, simply note that fact.  You need not provide an additional 
copy. 

v. Use your judgment.  If you are confident enough to compile a shorter 
compendium of what you consider the key authorities, feel free to submit 
it, and even include the key Delaware published materials.  Counsel who 
give the Court and its law clerks handy-to-use compilations of the key 
legal sources are likely to best ensure that the Court understands their 
arguments.  This is also true of the key factual exhibits. 

b. The appendix is counsel’s opportunity to provide the Court with the documentary 
information necessary to decide a motion.  As with compendia, members of the 
Court often carry appendices with them.  To the extent possible, parties 
responding to a motion or opening brief should avoid duplicating materials in 
their own appendices.  The Court does not need multiple copies of large 
documents.  Cite to the document that appeared in the appendix that accompanied 
the opening brief. 
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c. Use tabs.  For some reason, the advent of e-Filing has led some practitioners to 
believe that an untabbed appendix or compendium is useful.  It is not.  To find 
Exhibit 13, a tab is still necessary.  If you want the judge and law clerk to read 
your papers, it is critical to touch and feel the final version yourself with a view 
toward considering how reader-friendly it is.   

d. Avoid the Manhattan Phonebook.  If a submission is huge, uncomfortable to hold, 
and likely to fall apart, please break it into separate usable volumes. 

9. Trial Procedure 

a. Pre-trial orders: 

i. Parties should consider submitting the pre-trial order after the close of pre-
trial briefing so that the parties can take into account the other side’s briefs 
when negotiating stipulated issues of fact and drafting proposed issues of 
fact.  In the sections of the pre-trial order setting forth proposed findings 
of fact, a party may opt to include quotations from the other side’s briefs 
or expert reports with supporting citations.  If one side has made an 
assertion and the other side wants to adopt it, the Court likely will treat it 
as fact unless it appears completely contrary to the evidence or the 
opposing party changes its position and shows good cause for doing so. 

ii. All witnesses, including potential rebuttal witnesses, should be identified. 

b. Trial exhibits: 

i. Parties should prepare and submit Joint Exhibits.  Parties should not 
submit separate Plaintiffs’ Exhibits or Defense Exhibits.  Giving a 
document a “JX” number does not mean you are stipulating to its 
admissibility; it just helps eliminate redundancy and allows everyone to 
work off one original set of exhibits.  

ii. Exhibits should be in chronological order.  If the matter is highly 
expedited, such that chronological ordering is not feasible, parties should 
give the Court a chronological list of exhibits as soon as practicable. 

iii. Binders containing all exhibits that examining counsel expects to refer to 
in examining a particular witness, and only those exhibits, are helpful to 
the Court in cases with a substantial number of trial exhibits. 

iv. Parties should work together to avoid duplication.  If a duplicate is 
discovered, it should be eliminated. 

v. Each side should plan its case so as to avoid deluging the Court with 
exhibits.  It is not acceptable to simply dump in every deposition exhibit. 

vi. Parties should deliver four copies of tabbed exhibit binders to the Register 
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in Chancery not later than the day before trial begins.  The copies are 
allocated as follows:  Court, Witness Stand, Court Reporter, Judicial 
Clerk.  The Court Reporter’s copy should become the official copy after 
trial for purposes of appeal and should remain free of annotations.  
Binders should have rings that measure no more than 2” in circumference.  
A binder with 2” rings will measure 3” across the spine.  The Court, its 
staff, and the Court Reporters have found that larger binders are 
cumbersome. 

vii. Parties should meet and confer regarding and attempt to resolve as many 
evidentiary issues as possible.   

(a) Any objections to proposed exhibits or witnesses shall be 
identified in the pre-trial order. 

(b) Major evidentiary issues should be raised by motion in limine.   

(c) Minor evidentiary issues should be addressed during trial or 
reserved for post-trial briefs. 

(d) Any evidentiary objections not raised as set forth above will be 
deemed waived. 

c. Trial procedure: 

i. Parties should expect to divide trial time equally. 

(a) If your side is talking, it comes out of your time.  This includes 
questioning witnesses, making objections, and arguing points. 

(b) Parties should track time usage.  Beginning with day two of a 
multi-day trial, the parties should confer and agree at the lunch 
break or at the end of each day on time usage to date and the 
anticipated time remaining for each side. 

ii. As a general principle, whoever has the burden of proof should present 
their case first and control the call of the witnesses.  This means that the 
party with the burden of proof may call an opposing party’s witness as 
part of its case-in-chief. 

iii. As a general principle, witnesses should appear only once unless recalled 
in the rebuttal case.  If both sides are calling a witness, then the party with 
the burden of proof has the option of how to proceed.  The Court generally 
finds that it is more efficient and comprehensible to hear witnesses tell 
their own story first and then be cross-examined.  If the party with the 
burden of proof elects to proceed in that fashion, then at the time the 
witness is called, the party controlling the witness would present the 
witness first, then the other side would cross-examine the witness without 
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any limitation to the scope of direct.  Alternatively, the party with the 
burden of proof may elect to proceed with a hostile examination of the 
witness.  If this course is followed, then the party controlling the witness 
will be permitted to follow with a complete direct examination. 

10. Forms of Order 

a. Parties should work cooperatively to agree upon forms of order.   

b. An order may be agreed as to form so as to avoid any argument that a party has 
waived a right to appeal or to revisit an issue that has been determined 
preliminarily for purposes of an injunction, discovery, or similar pre-trial purpose. 

c. If parties are truly unable to agree, then the prevailing party should submit a form 
of order under a cover letter that identifies the issues between the parties and 
explains why the proposed form of order addresses them appropriately. 

i. Under the principle that letters should be short, a party should submit a 
motion for entry of order if there are a large number of issues. 

ii. The non-prevailing party should respond by letter or opposition and 
provide a mark-up of the prevailing party’s proposed form of order.  The 
non-prevailing party should not respond with a completely different form 
of order.   

iii. The prevailing party should then reply. 

iv. If a motion or relief was granted in part and the Court has not otherwise 
directed a party to take the lead on submitting a form of order, then the 
movant is the prevailing party for purposes of initiating the submissions. 

d. If the Court has requested a form of order, then unless otherwise directed, a form 
of order should be submitted within one week of the ruling. 

11. Representative Actions 

a. Parties to representative actions who are aware of other proceedings involving the 
same subject matter should (i) advise the Court promptly of the existence of the 
other matters and (ii) regularly update the Court regarding the status of the other 
matters. 

b. Settlements: 

i. If a settlement has been reached in representative litigation challenging a 
pending transaction, the parties should advise the Court promptly and 
submit the memorandum of understanding.  The settlement should be 
presented promptly for approval following the closing of the transaction. 
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ii. The scheduling order for a representative action settlement should provide 
for the following: 

(a) Mailing of a notice at least 60 days before the hearing date, with a 
shorter time only upon application and for good cause shown; 

(b) A brief in support of the settlement and any supporting documents 
to be filed 15 days before the hearing date; 

(c) Objections to be filed 10 days before the hearing date, and 

(d) A short reply in support of the settlement and in response to any 
objections five days prior to the hearing date. 

(e) A sample settlement scheduling order appears as Exhibit 9. 

 



	

	

EXHIBIT 6(A) 
  



This is the sample one-tier confidentiality stipulation referenced at Section II(8)(d) of the 
Guidelines on Best Practices for Litigating Cases Before the Court of Chancery.  It should be 
modified to fit the circumstances, and used in conformity with the Guidelines. 
 

EXHIBIT 7 

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 

__________________________________, 
 
   Plaintiff, 
 
 v. 
 
_________________________________,  
 
   Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
C. A. No.  _____-___ 
 
 
 
 

 

STIPULATION AND [PROPOSED] ORDER FOR THE PRODUCTION  
AND EXCHANGE OF CONFIDENTIAL INFORMATION  

WHEREAS, the parties to the above-captioned action (the “Litigation”) are 

engaged in discovery proceedings, which include, among other things, taking depositions 

and producing documents; and 

WHEREAS, those discovery proceedings will necessarily involve the production 

of certain information that the parties to the Litigation (the “Parties,” each a “Party”) 

believe to be confidential and sensitive commercial, financial, or business information; 

IT IS HEREBY STIPULATED AND AGREED, by the Parties hereto, through 

their undersigned counsel, subject to the approval of the Court, pursuant to Court of 

Chancery Rules 5(g) and 26(c), that this Stipulation and Order for the Production and 

Exchange of Confidential Information (the “Stipulation”) will govern the handling of 

documents, deposition testimony, deposition exhibits, deposition transcripts, written 

discovery requests, interrogatory responses, responses to requests to admit, and responses 

to requests for documents, and any other information or material produced, given, or 
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exchanged, including any information contained therein or derived therefrom 

(“Discovery Material”) by or among any Party or non-Party providing Discovery 

Material (each a “Producing Party”) in this Litigation. 

1. Any Producing Party may designate any Discovery Material as 

“Confidential” under the terms of this Stipulation if such Producing Party reasonably 

believes in good faith that such Discovery Material contains non-public, confidential, 

proprietary, or commercially sensitive information that requires the protections provided 

in this Stipulation (“Confidential Discovery Material”).   

2. The designation of Discovery Material as Confidential Discovery Material 

shall be made in the following manner: 

A.   In the case of documents or other materials (apart from depositions 

or other pre-trial testimony): (i) by affixing the legend “Confidential” to each page 

containing any Confidential Discovery Material; or (ii) in the case of 

electronically stored information produced in native format, by including 

“Confidential” in the file or directory name, or by affixing the legend 

“Confidential” to the media containing the Discovery Material (e.g., CD-ROM, 

floppy disk, DVD). 

B.   In the case of depositions or other pre-trial testimony: (i) by a 

statement on the record, by counsel, at the time of such disclosure or before the 

conclusion of the deposition or testimony; or (ii) by written notice, sent to all 

Parties within 10 business days of the deposition or other pretrial testimony; 

provided that only those portions of the transcript designated as Confidential 
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Discovery Material shall be deemed Confidential Discovery Material.  The Parties 

may modify this procedure for any particular deposition or other pre-trial 

testimony, through agreement on the record at such deposition or testimony, 

without further order of the Court. 

C.   In the case of any other Discovery Material, by written notice that 

the Discovery Material constitutes Confidential Discovery Material. 

3. The designation of Discovery Material as Confidential Discovery Material 

shall constitute a representation that such Discovery Material has been reviewed by an 

attorney representing the Party making the designation, and that there is a good faith 

basis for such designation. 

4. Inadvertent failure to designate Discovery Material as Confidential 

Discovery Material shall not constitute a waiver of such claim and may be corrected.  A 

Producing Party may designate as Confidential any Discovery Material that has already 

been produced, including Discovery Material that the Producing Party inadvertently 

failed to designate as Confidential, (i) by notifying in writing the Party to whom the 

production has been made that the Discovery Material constitutes Confidential Discovery 

Material, or (ii) in a manner consistent with Paragraph 2.  Upon receiving such 

supplemental notice, the Parties shall thereafter mark and treat the Discovery Material so 

designated as Confidential Discovery Material, and such Discovery Material shall be 

fully subject to this Stipulation from the date of such supplemental notice forward. The 

Party receiving such notice shall make a reasonable, good-faith effort to ensure that any 

analyses, memoranda, notes, or other such materials generated based upon such newly 
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designated information are immediately treated as containing Confidential Discovery 

Material.  In addition, upon receiving such supplemental written notice, any receiving 

Party that disclosed the Discovery Material prior to its designation as “Confidential” shall 

exercise its best efforts (i) to ensure the return or destruction of such Discovery Material, 

(ii) to ensure that any documents or other materials derived from such Discovery Material 

are treated as if the Discovery Material had been designated as “Confidential” when 

originally produced, (iii) to ensure that such Discovery Material is not further disclosed 

except in accordance with the terms of this Stipulation and Order, and (iv) to ensure that 

any such Discovery Material, and any information derived therefrom, is used solely for 

the purposes described in Paragraph 8 of this Stipulation and Order. 

5. Confidential Discovery Material may be disclosed, summarized, described, 

characterized, or otherwise communicated or made available in whole or in part only to 

the following persons: 

A.   The Parties and the directors, officers, employees, general partners, 

and limited partners of the Parties, or any subsidiary or affiliate thereof, who are 

assisting with or making decisions concerning the Litigation, to the extent deemed 

reasonably necessary by counsel of record for the purpose of assisting in the 

prosecution or defense of the Litigation for use in accordance with this Stipulation; 

B.   Counsel who represent Parties in this Litigation (including in-house 

counsel), and the partners, associates, paralegals, secretaries, clerical, regular and 

temporary employees, and service vendors of such counsel (including outside 
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copying and litigation support services) who are assisting with the Litigation for 

use in accordance with this Stipulation; 

C.   Subject to Paragraph 7, experts or consultants assisting counsel for 

the Parties, and partners, associates, paralegals, secretaries, clerical, regular and 

temporary employees, and service vendors of such experts or consultants 

(including outside copying services and outside support services) who are assisting 

with the Litigation; 

D.   Subject to Paragraph 8, witnesses or deponents, and their counsel, 

only to the extent necessary to conduct or prepare for depositions or testimony in 

this Litigation; 

E.   Any person indicated on the face of a document or accompanying 

covering letter, email, or other communication to be the author, addressee, or an 

actual or intended recipient of the document, or, in the case of meeting minutes, an 

attendee of the meeting; 

F.   The Court, persons employed by the Court, and court reporters 

transcribing any hearing, trial, or deposition in this Litigation or any appeal 

therefrom; and 

G.   Any other person only upon (i) order of the Court entered upon 

notice to the Parties, or (ii) written stipulation of, or statement on the record by, 

the Producing Party who provided the Discovery Material being disclosed, and 

provided that such person signs an undertaking in the form attached as Exhibit A 

hereto. 
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6. To the extent that testimony is sought concerning Confidential Discovery 

Material during any deposition or in any other pre-trial venue, any Party may exclude any 

person from the deposition or other venue during such testimony if the Confidential 

Discovery Material may not be disclosed to such person under the terms of this 

Stipulation. 

7. Notwithstanding Paragraph 5(C) above, Confidential Discovery Material 

may be provided to persons listed therein only to the extent necessary for such expert or 

consultant to prepare a written opinion, to prepare to testify, or to assist counsel in this 

Litigation, provided that such expert or consultant (i) is not currently an employee of, or 

advising or discussing employment with, or consultant to, any Party or any competitor or 

potential transaction counterparty of any Party, as far as the expert or consultant can 

reasonably determine, and (ii) is using said Discovery Material solely in connection with 

this Litigation, and further provided that such expert or consultant agrees to be bound by 

the terms of this Stipulation by signing an undertaking in the form attached as Exhibit A 

hereto.  Counsel for the Party showing, providing, or disclosing Confidential Discovery 

Material to any person required to execute an undertaking pursuant to this paragraph shall 

be responsible for obtaining such signed undertaking and retaining the original, executed 

copy thereof.  Under no circumstances shall an expert or consultant who is a competitor 

or an employee of a competitor of a Party, or who is providing services to any of the 

foregoing, be provided access to Confidential Discovery Material absent further order of 

the Court or consent of the Producing Party.  “Competitors” are persons or entities 

endeavoring to engage in the same or similar lines of business, provide the same or 
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similar services, sell the same or similar products, and/or operate in the same markets, as 

well as any persons who are actually engaged in any of these activities. 

8. Notwithstanding Paragraph 5(D) above, Confidential Discovery Material 

may be provided to persons listed therein only after (i) they confirm their understanding 

and agreement to abide by the terms of this Stipulation by making such a statement on the 

record, and/or by signing an undertaking in the form attached as Exhibit A hereto, or (ii) 

a court of competent jurisdiction orders them to abide by the terms of the Stipulation.  

Counsel for the Party showing Confidential Discovery Material to any person required to 

execute an undertaking pursuant to this paragraph shall be responsible for obtaining such 

signed undertaking and retaining the original, executed copy thereof. 

9. Discovery Material shall be used solely for purposes of this Litigation and 

shall not be used for any other purpose, including, without limitation, any business or 

commercial purpose, or any other litigation or proceeding; provided, however, that the 

foregoing shall not apply to Discovery Material that is or becomes part of the public 

record. 

10. Every person to whom Discovery Material is disclosed, summarized, 

described, characterized, or otherwise communicated or made available, in whole or in 

part, shall be advised that the information is being disclosed pursuant and subject to the 

terms of this Stipulation and may not be disclosed or used for purposes other than those 

permitted hereunder.  Each such person shall maintain the Discovery Material, or 

information derived therefrom, in a manner reasonably calculated to prevent 

unauthorized disclosure.  Any Party issuing a subpoena to a non-Party shall enclose a 
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copy of this Stipulation and notify the non-Party that the protections of this Stipulation 

are available to such non-Party. 

11. Any pleading, brief, memorandum, motion, letter, affidavit, or other 

document filed with the Court (a “Filing”) that discloses, summarizes, describes, 

characterizes or otherwise communicates Confidential Discovery Material (a “Filing 

Under Seal”) must be filed with the Court under seal in accordance with the provisions of 

Court of Chancery Rules 5(g) and 79.1 and the Administrative Directive of the 

Chancellor of the Court of Chancery of the State of Delaware Amended No. 2003-1, 

dated March 15, 2007, regarding eFile Administrative Procedures, which may be 

accomplished by submitting documents stating the following: 

THIS DOCUMENT IS CONFIDENTIAL AND FILED 
UNDER SEAL. REVIEW AND ACCESS TO THIS 
DOCUMENT IS PROHIBITED EXCEPT BY PRIOR 
COURT ORDER. 

In addition, all such documents must be submitted with a cover page containing the 

caption in the Litigation and the following statements and information: 

YOU ARE IN POSSESSION OF A DOCUMENT FILED 
IN THE COURT OF CHANCERY OF THE STATE OF 
DELAWARE THAT IS CONFIDENTIAL AND FILED 
UNDER SEAL. 

If you are not authorized by Court order to view or 
retrieve this document read no further than this page.  
You should contact the following person: 

[filing attorney’s name] 
[firm name of filing attorney] 
[address of filing attorney] 
[telephone number of filing attorney] 
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If a paper copy of that document is to be submitted to the Court for any reason, that 

document shall be submitted in a sealed envelope or package marked with the title of the 

Litigation and bearing a statement substantially in the following form: 

CONFIDENTIAL  
 

FILED UNDER SEAL PURSUANT TO A PROTECTIVE  
ORDER  DATED ____________, 20__, GOVERNING  

CONFIDENTIALITY OF DOCUMENTS AND INFORMATION 
 OBTAINED DURING THE COURSE OF THIS LITIGATION. 

THIS ENVELOPE IS NEITHER TO BE OPENED NOR 
THE CONTENTS THEREOF DISPLAYED OR 
REVEALED EXCEPT BY OR TO QUALIFIED 

PERSONS OR BY COURT ORDER. 
 

12. The Parties making a Filing Under Seal must comply with the provisions of 

Court of Chancery Rule 5(g), including, without limitation, the provisions governing the 

filing of a copy of the Filing for public inspection that omits only the information that the 

party believes should continue to be sealed for good cause.  Notwithstanding the 

foregoing, the parties have no obligation to file public versions of any exhibits or 

attachments to a Filing, unless otherwise ordered by the Court or required by the Register 

in Chancery. 

13. All materials filed pursuant to Paragraph 11 shall be released from 

confidential treatment by the Register in Chancery only as provided in Court of Chancery 

Rule 5(g)(7) or upon further order of this Court.  When any Party receives a notice from 

the Register in Chancery pursuant to Rule 5(g)(7) concerning the release of Confidential 

Discovery Material which was filed with the Court by such Party but contains Discovery 

Material designated as Confidential Discovery Material by another Producing Party, the 
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Party receiving the notice shall deliver a copy of such notice (by hand, email, or facsimile 

transmission) to counsel for the Producing Party (or Producing Parties) within three 

business days of receipt of such notice, if such notice is not otherwise sent to such 

Producing Party by the Register in Chancery, so as to enable the latter to seek further 

confidential treatment or to have the documents returned or destroyed.  The provisions of 

this paragraph may be waived only with the written consent of the Producing Party. 

14. In accordance with the provisions of Court of Chancery Rule 5(g)(6), any 

Party who objects to the continued restriction on public access to any Filing Under Seal, 

or any portion thereof, shall give written notice of the objection to the Producing Party.  

To the extent that the Producing Party seeks to continue the restriction on public access to 

the Filing Under Seal, or any portion thereof, the Producing Party shall file an application 

with the Court within the seven-day period mandated by Court of Chancery Rule 5(g)(6) 

for a judicial determination as to whether good cause exists for continued restricted 

access to the Filing Under Seal, or any portion thereof.  Any Party who seeks the 

continued sealing of any Filing Under Seal, or any portion thereof, shall file the 

certification required by Court of Chancery Rule 5(g)(5). 

15. During the pendency of this Litigation, any Party objecting to the 

designation of any Discovery Material or testimony as Confidential Discovery Material 

may, after making a good faith effort to resolve any such objection, move on reasonable 

notice for an order vacating the designation.  While such an application is pending, the 

Discovery Material or testimony in question shall be treated as Confidential Discovery 

Material pursuant to this Stipulation.  The provisions of this Stipulation are not intended 
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to shift any burdens of proof, including the burden of establishing that any Discovery 

Material validly constitutes Confidential Discovery Material, which burden remains on 

the Party that designates such Discovery Material or testimony as Confidential. 

16. The Parties reserve the right to apply, pursuant to Court of Chancery Rule 5 

(g) and/or Rule 26(c), upon short notice, for an order seeking additional safeguards with 

respect to the use and handling of Discovery Material or to modify the terms of this 

Stipulation. 

17. Entering into this Stipulation, or agreeing to and/or producing or receiving 

Discovery Material or otherwise complying with the terms of this Stipulation, shall not: 

A.   Prejudice in any way the rights of any Party to (i) seek production of 

documents or information it considers subject to discovery, or (ii) object to the 

production of documents or information its considers not subject to discovery; 

B.   Prejudice in any way the rights of any Party to object to the 

authenticity or admissibility into evidence of any Discovery Material; 

C.   Operate as an admission by any Party that any particular Discovery 

Material constitutes Confidential Discovery Material or contains or reflects trade 

secrets or any other type of confidential information; 

D.   Prejudice in any way the rights of any Party to (i) petition the Court 

for a further protective order relating to any purportedly Confidential Discovery 

Material, or (ii) seek a determination by the Court whether any Discovery Material 

or Confidential Discovery Material should be subject to the terms of this 

Stipulation; 



12 

E.   Prevent any Party from agreeing in writing to alter or waive the 

provisions or protections provided herein with respect to any particular Discovery 

Material; 

F.   Prejudice in any way the rights of any Party to object to the 

relevance, authenticity, use, or admissibility into evidence of any document, 

testimony, or other evidence subject to this Stipulation and Order; 

G.   Preclude any Party from objecting to discovery that it believes to be 

otherwise improper; or 

H.   Operate as a waiver of any attorney-client, work product, business 

strategy, trade secret, or other privilege. 

18. This Stipulation has no effect upon, and shall not apply to, a Producing 

Party’s use or disclosure of its own Discovery Material for any purpose.  Nothing herein 

shall:  (i) prevent a Producing Party from disclosing its own Discovery Material; or (ii) 

impose any restrictions on the use or disclosure by a person of documents, materials, or 

information designated as Confidential Discovery Material obtained lawfully by such 

person independently of the discovery proceedings in this Litigation, and not otherwise 

subject to confidentiality restrictions. 

19. If Discovery Material that is subject to a claim of attorney-client privilege, 

attorney work product, or any other applicable privilege or immunity or ground on which 

production of that information should not be made to any Party (“Inadvertent Production 

Material”) is inadvertently produced to that Party or Parties, such inadvertent production 
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shall in no way prejudice or otherwise constitute a waiver of, or estoppel as to, any claim 

of attorney-client privilege, work product or other applicable privilege or immunity. 

A.   A claim of inadvertent production shall constitute a representation 

by that Producing Party that the Inadvertent Production Material has been 

reviewed by an attorney for such Producing Party and that there is a good faith 

basis for such claim of inadvertent production. 

B.   If a claim of inadvertent production is made, pursuant to this 

Stipulation, with respect to Discovery Material then in the custody of another 

Party, the Party possessing the Inadvertent Production Material shall:  (i) refrain 

from any further examination or disclosure of the claimed Inadvertent Production 

Material; (ii) if requested, promptly make a good-faith effort to return the claimed 

Inadvertent Production Material and all copies thereof (including summaries and 

excerpts) to counsel for the Producing Party, or destroy all such claimed 

Inadvertent Production Material (including summaries and excerpts) and all copies 

thereof, and certify in writing to that fact; and (iii) not use the Inadvertent 

Production Material for any purpose until further order of the Court. 

C.   A Party may move the Court for an order compelling production of 

the claimed Inadvertent Production Material; however, while such motion is 

pending, the Discovery Material in question shall be treated as Inadvertent 

Production Material, and such motion may not assert as a ground for entering such 

an order the fact or circumstance of the inadvertent production, nor shall such 

motion include or otherwise disclose, as an attachment, exhibit, or otherwise, the 
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Inadvertent Production Material (or any portion thereof) that is the subject of such 

motion. 

20. Nothing herein shall be deemed to waive any applicable common law or 

statutory privilege or work product protection. 

21. In the event additional Parties join or are joined in this Litigation, they shall 

not have access to Confidential Discovery Material until the newly joined Party by its 

counsel has executed and filed with the Court its agreement to be fully bound by this 

Stipulation. 

22. The Parties agree to be bound by the terms of this Stipulation pending the 

entry by the Court of this Stipulation, and any violation of its terms shall be subject to the 

same sanctions and penalties as if this Stipulation had been entered by the Court. 

23. Subject to the requirements of Court of Chancery Rules 5(g)(7) and 5(g)(8), 

and any applicable rule of the Delaware Supreme Court, the provisions of this Stipulation 

shall, absent written permission of the Producing Party or further order of the Court, 

continue to be binding throughout and after the conclusion of the Litigation, including, 

without limitation, any appeals therefrom, except as provided in Paragraph 24. 

24. In the event that any Confidential Discovery Material is used in open court 

during any court proceeding or filed as a trial exhibit, the material shall lose its 

confidential status and become part of the public record, unless the Producing Party 

applies for and obtains an order from this Court specifically maintaining the confidential 

status of particular material.  Prior to any court proceeding in which Confidential 

Discovery Material is to be used, counsel shall confer in good faith on such procedures 
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that may be necessary or advisable to protect the confidentiality of any such Discovery 

Material. 

25. Within 30 days after receiving notice of the entry of an order, judgment, or 

decree finally disposing of this Litigation, or any other proceeding in which Confidential 

Discovery Material is permitted to be used, including the exhaustion of all possible 

appeals, and upon the written request of the Producing Party, all persons having received 

Confidential Discovery Material shall either (i) make a good-faith and reasonable effort 

to return such material and all copies thereof (including summaries, excerpts, and 

derivative works) to counsel for the Producing Party; or (ii) make a good-faith and 

reasonable effort to destroy all such Confidential Discovery Material, and certify to that 

fact in writing to counsel for the Producing Party.  However, counsel for the Parties shall 

be entitled to retain court papers, deposition and trial transcripts, and litigation files 

(including attorney work product and discovery material containing Confidential 

Discovery Material), provided that such counsel, and employees of such counsel, shall 

maintain the confidentiality thereof and shall not disclose such court papers, depositions 

and trial transcripts, and litigation files (including attorney work product and discovery 

material containing Confidential Discovery Material) to any person except pursuant to a 

court order or agreement by the Producing Party or except as otherwise required by law.  

All materials returned to the Parties or their counsel by the Court likewise shall be 

disposed of in accordance with this Paragraph. 

26. If any person in possession of Confidential Discovery Material (the 

“Receiver”) receives a subpoena or other compulsory process seeking the production or 
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other disclosure of Confidential Discovery Material produced or designated as 

“Confidential” by a Producing Party other than the Receiver (collectively, a “Demand”), 

the Receiver shall give written notice (by hand, email, or facsimile transmission) to 

counsel for the Producing Party (or Producing Parties) within three business days of 

receipt of such Demand (or if a response to the Demand is due in less than three business 

days, at least 24 hours prior to the deadline for a response to the Demand), identifying the 

Confidential Discovery Material sought and enclosing a copy of the Demand, and must 

object to the production of the Confidential Discovery Material on the grounds of the 

existence of this Stipulation.  The burden of opposing the enforcement of the Demand 

will fall on the Producing Party.  Nothing herein shall be construed as requiring the 

Receiver or anyone else covered by this Stipulation to challenge or appeal any order 

requiring production of Confidential Discovery Material covered by this Stipulation, or to 

subject itself to any penalties for noncompliance with any legal process or order, or to 

seek any relief from this Court or any other court.  Compliance by the Receiver with any 

order directing production pursuant to a Demand of any Confidential Discovery Material 

will not constitute a violation of this Stipulation. 

27. No Receiver shall reveal any Confidential Discovery Material, or the 

information contained therein, to anyone not entitled to receive such Confidential 

Discovery Material under the terms of this Stipulation.  In the event that Confidential 

Discovery Material is disclosed to any person other than in the manner authorized by this 

Stipulation, or that any information comes to the Receiver’s attention, that may indicate 

there was or is likely to be a loss of confidentiality of any Confidential Discovery 
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Material, the Receiver responsible for the disclosure or loss of confidentiality shall 

immediately inform the Producing Party of all pertinent facts relating to the disclosure or 

loss of confidentiality, including, if known, the name, address, and employer of each 

person to whom the disclosure was made.  The Receiver responsible for the disclosure or 

loss of confidentiality shall also make reasonable efforts to prevent disclosure of 

Confidential Discovery Material by each unauthorized person who receives the 

information.  

28. The Parties agree that the production of any Discovery Material by any 

non-Party shall be subject to and governed by the terms of this Order. 

 
 
___________________________________ 
[COUNSEL] 
  Attorneys for Plaintiff  
 
 
 
 
 
 
 
 
 
 

 
___________________________________ 
[COUNSEL] 
  Attorneys for Defendant 
 

 
 
 
 SO ORDERED this ______ day of _______________, 20__. 
 

 
 
 _________________________________ 
                         [Vice] Chancellor 
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EXHIBIT A 

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 

__________________________________, 
 
   Plaintiff, 
 
 v. 
 
_________________________________,  
 
   Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
C. A. No.  _____-___ 
 
 
 
 

AGREEMENT TO BE BOUND BY STIPULATION AND ORDER FOR THE 
PRODUCTION AND EXCHANGE OF CONFIDENTIAL INFORMATION  

I have read the Stipulation and Order for the Production and Exchange of 

Confidential Information (the “Stipulation”) in the above-captioned action.  I understand 

its terms and agree to be fully bound by them, and I hereby submit to the jurisdiction of 

the Court of Chancery of the State of Delaware for purposes of enforcement of the 

Stipulation.  I further agree not to disclose or use any Confidential Discovery Material (as 

defined in the Stipulation) for purposes other than those permitted under the Stipulation. 

  
 Signature 
  
 Name 
  
 Affiliation 
  
Date Title 
 



	

	

EXHIBIT 6(B) 
  



This is the sample two-tier confidentiality stipulation referenced at Section II(8)(d) of 
the Guidelines on Best Practices for Litigating Cases Before the Court of Chancery.  It 
should be modified to fit the circumstances, and used in conformity with the 
Guidelines. 

EXHIBIT 8 

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 
__________________________________, 
 
   Plaintiff, 
 
 v. 
 
_________________________________,  
 
   Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
C. A. No.  _____-___ 
 
 
 
 

 
STIPULATION AND [PROPOSED] ORDER GOVERNING THE 

PRODUCTION AND EXCHANGE OF CONFIDENTIAL 
AND HIGHLY CONFIDENTIAL INFORMATION  

 
WHEREAS, the parties to the above-captioned action (the “Litigation”) are 

engaged in discovery proceedings, which include, among other things, taking 

depositions and producing documents; and 

WHEREAS, those discovery proceedings will necessarily involve the 

production of certain information that the parties to the Litigation (the “Parties,” 

each a “Party”) believe to be confidential and sensitive commercial, financial, or 

business information;  

IT IS HEREBY STIPULATED AND AGREED, by the Parties hereto, 

through their undersigned counsel, subject to the approval of the Court, pursuant 

to Court of Chancery Rules 5(g) and 26(c), that this Stipulation and Order for the 

Production and Exchange of Confidential Information (the “Stipulation”) will 

govern the handling of documents, deposition testimony, deposition exhibits, 
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deposition transcripts, written discovery requests, interrogatory responses, 

responses to requests to admit, and responses to requests for documents, and any 

other information or material produced, given or exchanged, including any 

information contained therein or derived therefrom (“Discovery Material”) by or 

among any Party or non-Party providing Discovery Material (each a “Producing 

Party”) in this Litigation. 

1. Any Producing Party may designate any Discovery Material as 

“Confidential” under the terms of this Stipulation if such party in good faith 

believes that such Discovery Material contains non-public, confidential, 

proprietary, or commercially sensitive information that requires the protections 

provided in this Stipulation and Order (“Confidential Discovery Material”).  Any 

Producing Party may designate any Discovery Material as “Highly Confidential” 

under the terms of this Stipulation if such party in good faith reasonably believes 

that disclosure of the Discovery Material other than as permitted pursuant to 

Paragraph 6 of this Stipulation and Order is substantially likely to cause injury to 

the Producing Party (“Highly Confidential Discovery Material”).   

2. The designation of Discovery Material as Confidential Discovery 

Material or Highly Confidential Discovery Material shall be made in the following 

manner: 

A.   In the case of documents or other materials (apart from 

depositions or other pre-trial testimony): (i) by affixing the legend 
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“Confidential” or “Highly Confidential” to each page containing any 

Confidential Discovery Material or Highly Confidential Discovery 

Material; or (ii) in the case of electronically stored information produced in 

native format, by including “Confidential” or “Highly Confidential” in the 

file or directory name, or by affixing the legend “Confidential” or “Highly 

Confidential” to the media containing the Discovery Material (e.g., CD-

ROM, floppy disk, DVD). 

B.   In the case of depositions or other pre-trial testimony: (i) by a 

statement on the record, by counsel, at the time of such disclosure or before 

the conclusion of the deposition or testimony; or (ii) by written notice, sent 

to all Parties within 10 business days of the deposition or other pre-trial 

testimony; provided that only those portions of the transcript designated as 

Confidential Discovery Material or Highly Confidential Discovery Material 

shall be deemed Confidential Discovery Material or Highly Confidential 

Discovery Material.  The Parties may modify this procedure for any 

particular deposition or other pre-trial testimony, through agreement on the 

record at such deposition or testimony, without further order of the Court. 

C.   In the case of any other Discovery Material, by written notice 

that the Discovery Material constitutes Confidential Discovery Material or 

Highly Confidential Discovery Material. 
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3. The designation of Discovery Material as Confidential Discovery 

Material or Highly Confidential Discovery Material shall constitute a 

representation that such Discovery Material has been reviewed by an attorney 

representing the Party making the designation, and that there is a good faith basis 

for such designation. 

4. Inadvertent failure to designate Discovery Material as Confidential 

Discovery Material shall not constitute a waiver of such claim and may be 

corrected.  A Producing Party may designate as Confidential any Discovery 

Material that has already been produced, including Discovery Material that the 

Producing Party inadvertently failed to designate as Confidential, (i) by notifying 

in writing the Party to whom the production has been made that the Discovery 

Material constitutes Confidential Discovery Material, or (ii) in a manner consistent 

with Paragraph 2.  Upon receiving such supplemental notice, the Parties shall 

thereafter mark and treat the Discovery Material so designated as Confidential 

Discovery Material, and such Discovery Material shall be fully subject to this 

Stipulation from the date of such supplemental notice forward.  The Party 

receiving such notice shall make a reasonable, good-faith effort to ensure that any 

analyses, memoranda, notes, or other such materials generated based upon such 

newly designated information are immediately treated as containing Confidential 

Discovery Material.  In addition, upon receiving such supplemental written notice, 

any receiving Party that disclosed the Discovery Material prior to its designation 
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as “Confidential” shall exercise its best efforts (i) to ensure the return or 

destruction of such Discovery Material, (ii) to ensure that any documents or other 

materials derived from such Discovery Material are treated as if the Discovery 

Material had been designated as “Confidential” when originally produced, (iii) to 

ensure that such Discovery Material is not further disclosed except in accordance 

with the terms of this Stipulation and Order, and (iv) to ensure that any such 

Discovery Material, and any information derived therefrom, is used solely for the 

purposes described in Paragraph 8 of this Stipulation and Order. 

5. Confidential Discovery Material may be disclosed, summarized, 

described, characterized, or otherwise communicated or made available in whole 

or in part only to the following persons: 

A.   The Parties and the directors, officers, employees, general 

partners, and limited partners of the Parties, or any subsidiary or affiliate 

thereof, who are assisting with or making decisions concerning the 

Litigation, to the extent deemed reasonably necessary by counsel of record 

for the purpose of assisting in the prosecution or defense of the Litigation 

for use in accordance with this Stipulation; 

B.   Counsel who represent Parties in this Litigation (including in-

house counsel), and the partners, associates, paralegals, secretaries, clerical, 

regular and temporary employees, and service vendors of such counsel 
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(including outside copying and litigation support services) who are 

assisting with the Litigation for use in accordance with this Stipulation; 

C.   Subject to Paragraph 8, experts or consultants assisting 

counsel for the Parties, and partners, associates, paralegals, secretaries, 

clerical, regular and temporary employees, and service vendors of such 

experts or consultants (including outside copying services and outside 

support services) who are assisting with the Litigation; 

D.   Subject to Paragraph 9, witnesses or deponents, and their 

counsel, only to the extent necessary to conduct or prepare for depositions 

or testimony in this Litigation; 

E.   Any person indicated on the face of a document or 

accompanying covering letter, email, or other communication to be the 

author, addressee, or an actual or intended recipient of the document, or, in 

the case of meeting minutes, an attendee of the meeting; 

F.   The Court, persons employed by the Court, and court 

reporters transcribing any hearing, trial, or deposition in this Litigation or 

any appeal therefrom; and 

G.   Any other person only upon (i) order of the Court entered 

upon notice to the Parties, or (ii) written stipulation of, or statement on the 

record by, the Producing Party who provided the Discovery Material being 
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disclosed, provided that such person signs an undertaking in the form 

attached as Exhibit A hereto. 

6. Highly Confidential Discovery Material may be disclosed, 

summarized, described, characterized, or otherwise communicated or made 

available in whole or in part only to the following persons: 

A.   Counsel who represent Parties in this Litigation (including in-

house counsel), and the partners, associates, paralegals, secretaries, clerical, 

regular and temporary employees, and service vendors of such counsel 

(including outside copying and litigation support services) who are 

assisting with the Litigation for use in accordance with this Stipulation; 

B.   Subject to Paragraph 8, experts or consultants assisting 

counsel for the Parties, and partners, associates, paralegals, secretaries, 

clerical, regular and temporary employees, and service vendors of such 

experts or consultants (including outside copying services and outside 

support services) who are assisting with the Litigation; 

C.   Subject to Paragraph 9, witnesses or deponents, and their 

counsel, only to the extent necessary to conduct or prepare for depositions 

or testimony in this Litigation; 

D.   Any person indicated on the face of a document or 

accompanying covering letter, email, or other communication to be the 
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author, addressee, or an actual or intended recipient of the document, or, in 

the case of meeting minutes, an attendee of the meeting; 

E.   The Court, persons employed by the Court, and court 

reporters transcribing any hearing, trial, or deposition in this Litigation or 

any appeal therefrom; and 

F.   Any other person only upon (i) order of the Court entered 

upon notice to the Parties, or (ii) written stipulation of, or statement on the 

record by, the Producing Party who provided the Discovery Material being 

disclosed, and provided that such person signs an undertaking in the form 

attached as Exhibit A hereto.  

7. To the extent that testimony is sought concerning Confidential 

Discovery Material or Highly Confidential Discovery Material during any 

deposition or in any other pre-trial venue, any Party may exclude any person from 

the deposition or other venue during such testimony if the Confidential Discovery 

Material or Highly Confidential Discovery Material may not be disclosed to such 

person under the terms of this Stipulation. 

8. Notwithstanding Paragraph 5(C) and 6(B) above, Confidential 

Discovery Material or Highly Confidential Discovery Material may be provided to 

persons listed therein only to the extent necessary for such expert or consultant to 

prepare a written opinion, to prepare to testify, or to assist counsel in this 

Litigation, provided that such expert or consultant (i) is not currently an employee 
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of, or advising or discussing employment with, or consultant to, any Party or any 

competitor or potential transaction counterparty of any Party, as far as the expert 

or consultant can reasonably determine, and (ii) is using said Discovery Material 

solely in connection with this Litigation; and further provided that such expert or 

consultant agrees to be bound by the terms of this Stipulation by signing an 

undertaking in the form attached as Exhibit A hereto.  Counsel for the Party 

showing, providing, or disclosing Confidential Discovery Material or Highly 

Confidential Discovery Material to any person required to execute an undertaking 

pursuant to this paragraph shall be responsible for obtaining such signed 

undertaking and retaining the original, executed copy thereof.  Under no 

circumstances shall an expert or consultant who is a competitor or an employee of 

a competitor of a Party, or who is providing services to any of the foregoing, be 

provided access to Confidential Discovery Material or Highly Confidential 

Discovery Material absent further order of the Court or consent of the Producing 

Party.  “Competitors” are persons or entities endeavoring to engage in the same or 

similar lines of business, provide the same or similar services, sell the same or 

similar products, and/or operate in the same markets, as well as any persons who 

are actually engaged in any of these activities. 

9. Notwithstanding Paragraph 5(D) and 6(C), Confidential Discovery 

Material or Highly Confidential Discovery Material may be provided to persons 

listed therein only after (i) they confirm their understanding and agreement to 
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abide by the terms of this Stipulation by making such a statement on the record, 

and/or by signing an undertaking in the form attached as Exhibit A hereto, or (ii) a 

court of competent jurisdiction orders them to abide by the terms of the 

Stipulation.  Counsel for the Party showing Confidential Discovery Material or 

Highly Confidential Discovery Material to any person required to execute an 

undertaking pursuant to this paragraph shall be responsible for obtaining such 

signed undertaking and retaining the original, executed copy thereof. 

10. Discovery Material shall be used solely for purposes of this 

Litigation and shall not be used for any other purpose, including, without 

limitation, any business or commercial purpose, or any other litigation or 

proceeding; provided, however, that the foregoing shall not apply to Discovery 

Material that is or becomes part of the public record. 

11. Every person to whom Discovery Material is disclosed, summarized, 

described, characterized, or otherwise communicated or made available, in whole 

or in part, shall be advised that the information is being disclosed pursuant and 

subject to the terms of this Stipulation and may not be disclosed or used for 

purposes other than those permitted hereunder.  Each such person shall maintain 

the Discovery Material, or information derived therefrom, in a manner reasonably 

calculated to prevent unauthorized disclosure.  Any Party issuing a subpoena to a 

non-Party shall enclose a copy of this Stipulation and notify the non-Party that the 

protections of this Stipulation are available to such non-Party. 
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12. Any pleading, brief, memorandum, motion, letter, affidavit, or other 

document filed with the Court (a “Filing”) that discloses, summarizes, describes, 

characterizes, or otherwise communicates Confidential Discovery Material or 

Highly Confidential Discovery Material (a “Filing Under Seal”) must be filed with 

the Court under seal in accordance with the provisions of Court of Chancery Rules 

5(g) and 79.1 and the Administrative Directive of the Chancellor of the Court of 

Chancery of the State of Delaware Amended No. 2003-1, dated March 15, 2007, 

regarding eFile Administrative Procedures, which may be accomplished by 

submitting documents stating the following: 

THIS DOCUMENT IS CONFIDENTIAL AND 
FILED UNDER SEAL. REVIEW AND ACCESS 
TO THIS DOCUMENT IS PROHIBITED 
EXCEPT BY PRIOR COURT ORDER. 

In addition, all such documents must be submitted with a cover page containing 

the caption in the Litigation and the following statements and information: 

YOU ARE IN POSSESSION OF A DOCUMENT 
FILED IN THE COURT OF CHANCERY OF 
THE STATE OF DELAWARE THAT IS 
CONFIDENTIAL AND FILED UNDER SEAL. 

If you are not authorized by Court order to view or 
retrieve this document read no further than this 
page.  You should contact the following person: 

[filing attorney’s name] 
[firm name of filing attorney] 
[address of filing attorney] 
[telephone number of filing attorney] 
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If a paper copy of that document is to be submitted to the Court for any reason, 

that document shall be submitted in a sealed envelope or package marked with the 

title of the Litigation and bearing a statement substantially in the following form: 

CONFIDENTIAL  
 

FILED UNDER SEAL PURSUANT TO A PROTECTIVE  
ORDER  DATED _____________, 20__, GOVERNING  

CONFIDENTIALITY OF DOCUMENTS AND INFORMATION 
 OBTAINED DURING THE COURSE OF THIS LITIGATION. 

THIS ENVELOPE IS NEITHER TO BE OPENED 
NOR THE CONTENTS THEREOF DISPLAYED 

OR REVEALED EXCEPT BY OR TO 
QUALIFIED PERSONS OR BY COURT ORDER. 

 
13. The Parties making a Filing Under Seal must comply with the 

provisions of Court of Chancery Rule 5(g), including, without limitation, the 

provisions governing the filing of a copy of the Filing for public inspection that 

omits only the information that the party believes should continue to be sealed for 

good cause.  Notwithstanding the foregoing, the Parties have no obligation to file 

public versions of any exhibits or attachments to a Filing, unless otherwise ordered 

by the Court or required by the Register in Chancery. 

14. All materials filed pursuant to Paragraph 12 shall be released from 

confidential treatment by the Register in Chancery only as provided in Court of 

Chancery Rule 5(g)(7) or upon further order of this Court.  When any Party 

receives a notice from the Register in Chancery pursuant to Rule 5(g)(7) 

concerning the release of Confidential Discovery Material or Highly Confidential 
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Discovery Material which was filed with the Court by such Party but contains 

Discovery Material designated as Confidential Discovery Material or Highly 

Confidential Discovery Material by another Producing Party, the Party receiving 

the notice shall deliver a copy of such notice (by hand, email, or facsimile 

transmission) to counsel for the Producing Party (or Producing Parties) within 

three business days of receipt of such notice, if such notice is not otherwise sent to 

such Producing Party by the Register in Chancery, so as to enable the latter to seek 

further confidential treatment or to have the documents returned or destroyed.  The 

provisions of this paragraph may be waived only with the written consent of the 

Producing Party. 

15. In accordance with the provisions of Court of Chancery Rule 

5(g)(6), any Party who objects to the continued restriction on public access to any 

Filing Under Seal, or any portion thereof, shall give written notice of the objection 

to the Producing Party.  To the extent that the Producing Party seeks to continue 

the restriction on public access to the Filing Under Seal, or any portion thereof, the 

Producing Party shall file an application with the Court within the seven-day 

period mandated by Court of Chancery Rule 5(g)(6) for a judicial determination as 

to whether good cause exists for continued restricted access to the Filing Under 

Seal, or any portion thereof.  Any Party who seeks the continued sealing of any 

Filing Under Seal, or any portion thereof, shall file the certification required by 

Court of Chancery Rule 5(g)(5). 
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16. During the pendency of this Litigation, any Party objecting to the 

designation of any Discovery Material or testimony as Confidential Discovery 

Material or Highly Confidential Discovery Material may, after making a good-

faith effort to resolve any such objection, move on reasonable notice for an order 

vacating the designation.  While such an application is pending, the Discovery 

Material or testimony in question shall be treated as Confidential Discovery 

Material or Highly Confidential Discovery Material pursuant to this Stipulation.  

The provisions of this Stipulation are not intended to shift any burdens of proof, 

including the burden of establishing that any Discovery Material validly 

constitutes Confidential Discovery Material or Highly Confidential Discovery 

Material, which burden remains on the party that designates such Discovery 

Material or testimony as Confidential or Highly Confidential. 

17. The Parties reserve the right to apply, pursuant to Court of Chancery 

Rule 5(g) and/or Rule 26(c), upon short notice, for an order seeking additional 

safeguards with respect to the use and handling of Discovery Material or to 

modify the terms of this Stipulation. 

18. Entering into this Stipulation, or agreeing to and/or producing or 

receiving Discovery Material or otherwise complying with the terms of this 

Stipulation, shall not: 

A.   Prejudice in any way the rights of any Party to (i) seek 

production of documents or information it considers subject to discovery, 
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or (ii) object to the production of documents or information it considers not 

subject to discovery; 

B.   Prejudice in any way the rights of any Party to object to the 

authenticity or admissibility into evidence of any Discovery Material; 

C.   Operate as an admission by any Party that any particular 

Discovery Material constitutes Confidential Discovery Material or Highly 

Confidential Discovery Material or contains or reflects trade secrets or any 

other type of confidential information; 

D.   Prejudice in any way the rights of any Party to (i) petition the 

Court for a further protective order relating to any purportedly Confidential 

Discovery Material or Highly Confidential Discovery Material, or (ii) seek 

a determination by the Court whether any Discovery Material or 

Confidential Discovery Material or Highly Confidential Discovery Material 

should be subject to the terms of this Stipulation; 

E.   Prevent any Party from agreeing in writing to alter or waive 

the provisions or protections provided herein with respect to any particular 

Discovery Material; 

F.   Prejudice in any way the rights of any Party to object to the 

relevance, authenticity, use, or admissibility into evidence of any 

document, testimony, or other evidence subject to this Stipulation and 

Order; 
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G.   Preclude any Party from objecting to discovery that it 

believes to be otherwise improper; or 

H.   Operate as a waiver of any attorney-client, work product, 

business strategy, trade secret, or other privilege. 

19. This Stipulation has no effect upon, and shall not apply to, a 

Producing Party’s use or disclosure of its own Discovery Material for any purpose.  

Nothing herein shall:  (i) prevent a Producing Party from disclosing its own 

Discovery Material; or (ii) impose any restrictions on the use or disclosure by any 

person of documents, materials, or information designated as Confidential 

Discovery Material or Highly Confidential Discovery Material obtained lawfully 

by such person independently of the discovery proceedings in this Litigation, and 

not otherwise subject to confidentiality restrictions. 

20. If Discovery Material that is subject to a claim of attorney-client 

privilege, attorney work product, or any other applicable privilege or immunity or 

ground on which production of that information should not be made to any Party 

(“Inadvertent Production Material”) is inadvertently produced to that Party or 

Parties, such inadvertent production shall in no way prejudice or otherwise 

constitute a waiver of, or estoppel as to, any claim of attorney-client privilege, 

work product, or other applicable privilege or immunity. 

A.   A claim of inadvertent production shall constitute a 

representation by that Producing Party that the Inadvertent Production 
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Material has been reviewed by an attorney for such Producing Party and 

that there is a good faith basis for such claim of inadvertent production. 

B.   If a claim of inadvertent production is made pursuant to this 

Stipulation, with respect to Discovery Material then in the custody of 

another Party, the Party possessing the Inadvertent Production Material 

shall:  (i) refrain from any further examination or disclosure of the claimed 

Inadvertent Production Material; (ii) if requested, promptly make a good-

faith effort to return the claimed Inadvertent Production Material and all 

copies thereof (including summaries and excerpts) to counsel for the 

Producing Party, or destroy all such claimed Inadvertent Production 

Material (including summaries and excerpts) and all copies thereof, and 

certify in writing to that fact; and (iii) not use the Inadvertent Production 

Material for any purpose until further order of the Court. 

C.   A Party may move the Court for an order compelling 

production of the claimed Inadvertent Production Material; however, while 

such motion is pending, the Discovery Material in question shall be treated 

as Inadvertent Production Material, and such motion may not assert as a 

ground for entering such an order the fact or circumstance of the 

inadvertent production, nor shall such motion include or otherwise disclose, 

as an attachment, exhibit, or otherwise, the Inadvertent Production Material 

(or any portion thereof) that is the subject of such motion. 



18 

 

21. Nothing herein shall be deemed to waive any applicable common 

law or statutory privilege or work product protection. 

22. In the event additional Parties join or are joined in this Litigation, 

they shall not have access to Confidential Discovery Material or Highly 

Confidential Discovery Material until the newly joined Party by its counsel has 

executed and filed with the Court its agreement to be fully bound by this 

Stipulation. 

23. The Parties agree to be bound by the terms of this Stipulation 

pending the entry by the Court of this Stipulation, and any violation of its terms 

shall be subject to the same sanctions and penalties as if this Stipulation had been 

entered by the Court. 

24. Subject to the requirements of Court of Chancery Rules 5(g)(7) and 

5(g)(8), and any applicable rule of the Delaware Supreme Court, the provisions of 

this Stipulation shall, absent written permission of the Producing Party or further 

order of the Court, continue to be binding throughout and after the conclusion of 

the Litigation, including, without limitation, any appeals therefrom, except as 

provided in Paragraph 25. 

25. In the event that any Confidential Discovery Material or Highly 

Confidential Discovery Material is used in open court during any court proceeding 

or filed as a trial exhibit, the material shall lose its confidential status and become 

part of the public record, unless the Producing Party applies for and obtains an 
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order from this Court specifically maintaining the confidential status of particular 

material.  Prior to any court proceeding in which Confidential Discovery Material 

or Highly Confidential Discovery Material is to be used, counsel shall confer in 

good faith on such procedures that may be necessary or advisable to protect the 

confidentiality of any such Discovery Material. 

26. Within 30 days after receiving notice of the entry of an order, 

judgment, or decree finally disposing of this Litigation, or any other proceeding in 

which Confidential Discovery Material or Highly Confidential Discovery Material 

is permitted to be used, including the exhaustion of all possible appeals, and upon 

the written request of the Producing Party, all persons having received 

Confidential Discovery Material or Highly Confidential Discovery Material shall 

either (i) make a good-faith and reasonable effort to return such material and all 

copies thereof (including summaries, excerpts, and derivative works) to counsel 

for the Producing Party; or (ii) make a good-faith and reasonable effort to destroy 

all such Confidential Discovery Material or Highly Confidential Discovery 

Material, and certify to that fact in writing to counsel for the Producing Party.  

However, counsel for the Parties shall be entitled to retain court papers, deposition 

and trial transcripts, and litigation files (including attorney work product and 

discovery material containing Confidential Discovery Material or Highly 

Confidential Discovery Material), provided that such counsel, and employees of 

such counsel, shall maintain the confidentiality thereof and shall not disclose such 
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court papers, depositions and trial transcripts, and litigation files (including 

attorney work product and discovery material containing Confidential Discovery 

Material or Highly Confidential Discovery Material) to any person except 

pursuant to a court order or agreement by the Producing Party or except as 

otherwise required by law.  All materials returned to the Parties or their counsel by 

the Court likewise shall be disposed of in accordance with this paragraph. 

27. If any person in possession of Confidential Discovery Material or 

Highly Confidential Discovery Material (the “Receiver”) receives a subpoena or 

other compulsory process seeking the production or other disclosure of 

Confidential Discovery Material or Highly Confidential Discovery Material 

produced or designated as “Confidential” or “Highly Confidential” by a Producing 

Party other than the Receiver (collectively, a “Demand”), the Receiver shall give 

written notice (by hand, email, or facsimile transmission) to counsel for the 

Producing Party (or Producing Parties) within three business days of receipt of 

such Demand (or if a response to the Demand is due in less than three business 

days, at least 24 hours prior to the deadline for a response to the Demand), 

identifying the Confidential Discovery Material or Highly Confidential Discovery 

Material sought and enclosing a copy of the Demand, and must object to the 

production of the Confidential Discovery Material or Highly Confidential 

Discovery Material on the grounds of the existence of this Stipulation.  The burden 

of opposing the enforcement of the Demand will fall on the Producing Party.  
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Nothing herein shall be construed as requiring the Receiver or anyone else covered 

by this Stipulation to challenge or appeal any order requiring production of 

Confidential Discovery Material or Highly Confidential Discovery Material 

covered by this Stipulation, or to subject itself to any penalties for noncompliance 

with any legal process or order, or to seek any relief from this Court or any other 

court.  Compliance by the Receiver with any order directing production pursuant 

to a Demand of any Confidential Discovery Material or Highly Confidential 

Discovery Material will not constitute a violation of this Stipulation. 

28. No Receiver shall reveal any Confidential Discovery Material or 

Highly Confidential Discovery Material, or the information contained therein, to 

anyone not entitled to receive such Confidential Discovery Material or Highly 

Confidential Discovery Material under the terms of this Stipulation.  In the event 

that Confidential Discovery Material or Highly Confidential Discovery Material is 

disclosed to any person other than in the manner authorized by this Stipulation, or 

that any information comes to the Receiver’s attention that may indicate there was 

or is likely to be a loss of confidentiality of any Confidential Discovery Material 

or Highly Confidential Discovery Material, the Receiver responsible for the 

disclosure or loss of confidentiality shall immediately inform the Producing Party 

of all pertinent facts relating to the disclosure or loss of confidentiality, including, 

if known, the name, address, and employer of each person to whom the disclosure 

was made.  The Receiver responsible for the disclosure or loss of confidentiality 
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shall also make reasonable efforts to prevent disclosure of Confidential Discovery 

Material or Highly Confidential Discovery Material by each unauthorized person 

who receives the information.  

29. The Parties agree that the production of any Discovery Material by 

any non-Party shall be subject to and governed by the terms of this Order. 

 

 
 

______________________________ 

[COUNSEL] 

  Attorneys for Plaintiff  

 

 
 
 
 
 
 
 
 
 

 

________________________________ 

[COUNSEL] 

  Attorneys for Defendant 

 

 

 SO ORDERED this ______ day of _______________, 20__. 
 

 

 

 ___________________________ 
[Vice] Chancellor   



This is the sample two-tier confidentiality stipulation referenced at Section II(8)(d) of the 
Guidelines on Best Practices for Litigating Cases Before the Court of Chancery.  It should be 
modified to fit the circumstances, and used in conformity with the Guidelines. 

EXHIBIT 8 

EXHIBIT A 

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 

__________________________________, 
 
   Plaintiff, 
 
 v. 
 
_________________________________,  
 
   Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
C. A. No.  _____-___ 
 
 
 
 

AGREEMENT TO BE BOUND BY STIPULATION AND  
ORDER FOR THE PRODUCTION AND EXCHANGE OF  

CONFIDENTIAL AND HIGHLY CONFIDENTIAL INFORMATION  

I have read the Stipulation and Order for the Production and Exchange of 

Confidential and Highly Confidential Information (the “Stipulation”) in the above-

captioned action.  I understand its terms and agree to be fully bound by them, and I 

hereby submit to the jurisdiction of the Court of Chancery of the State of Delaware for 

purposes of enforcement of the Stipulation.  I further agree not to disclose or use any 

Confidential Discovery Material or Highly Confidential Discovery Material (as defined 

in the Stipulation) for purposes other than those permitted under the Stipulation. 

  
 Signature 
  
 Name 
  
 Affiliation 
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Date Title 
 

 



	

	

EXHIBIT 6(C) 
  



This is a sample approach to developing a sound document collection process, referenced at 

Section II(7)(b)(vi) of the Guidelines on Best Practices for Litigating Cases Before the Court 

of Chancery. It should be modified to fit the circumstances, and used in conformity with the 

Guidelines. 
 

EXHIBIT 10 

I. Preservation. 

A. Identify and record steps taken to preserve potentially relevant information, i.e., 

information that is known (or reasonably should be known) to be relevant in the 

action. 

B. Preservation is not limited to simply avoiding affirmative acts of destruction 

because day-to-day operations routinely alter or destroy evidence. 

C. Parties are not required to preserve every shred of information.  Act reasonably.  

If possible, seek agreement with the opposing parties at the beginning of the 

litigation about steps to take to preserve potentially relevant information and how 

to handle the privilege assertion process. 

II. Issue Initial Litigation Hold Notice. 

A. Review document retention and destruction policies. 

1. Determine what practices must be suspended. 

2. Follow litigation hold process (if any) outlined therein unless you 

determine it is insufficient. 

3. Consider need for amended or supplemental litigation hold notices as 

litigation develops or as new individuals or issues are identified. 

4. Consider sending periodic reminders of litigation hold notices. 

B. Promptly send litigation hold notices to the custodians identified as sources of 

potentially relevant information. 

1. Take conservative (broad) view of relevant issues and custodians. 

2. Err on the side of inclusiveness. 

C. Litigation hold notice should: 

1. Specifically state that potentially relevant information and records must be 

preserved. 

2. Identify general and specific categories of potentially responsive 

information. 



D. Discontinue any "recycling" of relevant former employees' computers. 

E. Identify and properly preserve (if necessary) relevant backup tapes in response to 

the litigation hold notice (e.g., earliest available backup, backup from day of 

preservation request and any other particularly relevant backups). 

F. Document steps taken to implement litigation  hold (e.g., preserve any litigation 

hold notices that have been issued; create a checklist outlining the steps taken 

from the point of notice through the decision to release the hold; any other method 

that tracks compliance with hold instructions). 

III. Formulate a Protocol or Plan to Identify and Properly Collect Potentially Relevant 

Information. 

A. Goals: 

1. Establish legal and technical strategies for data gathering, review, and 

production. 

2. Comply with legal obligations including potential evidentiary issues. 

3. Minimize expense and burden. 

4. Be prepared to explain and defend the process. 

(a) Carefully document all data identification and collection efforts. 

(b) Identify and enable a discovery response coordinator or liaison to 

describe information custodians, systems, storage, retention 

policies and collection process. 

B. Practice Tips: 

1. Discovery is a collaborative and iterative process that should involve a 

number of individuals, including but not limited to, outside counsel, inside 

counsel, IT, Data Privacy/Security, records management, business unit 

personnel and consultants/vendors, if necessary. 

2. Consider interviewing: 

(a) General Counsel. 

(b) Chief Information Officer. 

(c) Director of Information Technology. 

(d) Technology support personnel. 

(e) Records management personnel. 



(f) Disaster recovery personnel. 

(g) Data Privacy or Security Officer. 

(h) HR Director (for potential personnel changes). 

(i) Individuals who are likely to be key witnesses.  

IV. Identify Potentially Relevant Information. 

A. Take reasonable steps to identify sources of potentially relevant information. 

B. Determine scope and type of potentially relevant information. 

C. Find out how information is generated, maintained and destroyed in the normal 

course of business. 

D. Identify key witnesses and custodians, as well as their administrative assistants or 

other persons maintaining their documents, if applicable. 

E. Identify custodians with potential privileges (e.g., attorneys). 

F. Determine relevant time frames. 

G. Prepare keyword lists. 

1. Relevant jargon, acronyms or code names can be used to assist with 

processing and review of data. 

V. Determine the Information Management Landscape. 

A. Map information systems to obtain accurate picture of data sources. 

1. Practice Tip:  Consider obtaining a general diagram from the client's IT 

network administrator depicting the types and locations of servers 

deployed throughout the organization. 

2. Identify the document management systems. 

3. Identify the e-mail systems. 

(a) Identify the email administrator. 

(b) Identify the types of e-mail systems. 

(c) Assess any encryption or password protection issues. 

(d) Identify potential for remote access and means that were used.  



(e) Determine whether users archive e-mail outside the mail server on 

their local drives, other network locations, or removable media. 

B. Review document retention/destruction policies. 

1. Assess the extent of automatic deleting or archiving both for email and the 

network generally. 

2. Confirm whether the litigation hold has been implemented properly. 

C. Determine what happens to former employees’ e-mail, computers and documents 

when they leave the company. 

1. Determine whether the practices have changed over time. 

2. Determine whether they have been suspended or exceptions created for 

relevant former employees. 

D. Address backup media and disaster recovery systems. 

1. Determine type, procedure and schedule. 

2. Prepare a list of the servers that are backed up. 

3. Determine whether any system changes occurred during the relevant time 

period.  

E. Determine the need for forensic data capture. 

1. Have any types of activities occurred that would require the forensic 

copying of hard drives or servers?  

2. Have files been deleted or written over that may be potentially relevant? 

F. Evaluate legacy systems. 

1. Assess the need to access legacy systems. 

2. Determine whether the necessary hardware, software or technical 

expertise to access legacy data exists within company. 

3. If the necessary expertise is not available within the company, determine 

whether it is available from consultants, and at what cost.  

G. Consider offsite or third-party systems: 

1. Cloud computing systems. 

2. Off-site company storage facilities. 



3. Co-location data centers. 

4. Third party data warehousing. 

5. Third party data tape storage. 

H. Determine the Company's schedule for any future upgrades, data migration or 

data consolidation that might affect the ability to utilize currently available data or 

recently archived data.  

I. Identify any additional sources of potentially relevant information, such as the 

following:  

1. Local workstations or laptop hard drives. 

2. Public/Private servers. 

3. A central Storage Area Network (SAN). 

4. Removable media (e.g., floppies, CD-Roms, DVDs, zip drives, thumb 

drives, etc.). 

5. Digital voice mail stores and/or VOIP (voice over internet protocol) 

stores.  

6. Personal Digital Assistants/iPods. 

7. Intranets/extranets. 

8. Central records/Off-site storage facility. 

9. Home computers. 

10. Failed drives from which a forensic recovery might be possible. 

J. Depending on the nature of the case and the intensity of the discovery process, 

consider discussing with the client whether they use any emerging technology that 

may be relevant in a particular case, including social media, text messages, and 

cell phone-based media.  Also consider discussing with the client, if applicable to 

the nature and size of the case, the potential for using technology or computer 

assisted review software.   

 



	

	

EXHIBIT 6(D) 
  



 

EXHIBIT 11 

This is a sample quick-peek stipulation referenced at Section II(7)(c)(v) of the 

Guidelines on Best Practices for Litigating Cases Before the Court of Chancery.  It 

should be modified to fit the circumstances, and used in conformity with the 

Guidelines. 

 

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

__________________________________, 

 

Plaintiff, 

 

v. 

_________________________________, 

 

Defendant. 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

C. A. No. _____-___ 

QUICK-PEEK STIPULATION AND [PROPOSED] ORDER 

WHEREAS, the Parties
1
 believe that it will promote the efficient, just, and 

economical resolution of this Litigation to supplement the existing Confidentiality 

Stipulation by entering into this stipulation and order (the "Clawback Order") regarding 

the exchange of certain Discovery Material; 

WHEREAS, based upon a good faith belief that such procedures are likely to 

generate documents relevant and/or responsive to the discovery requests in this 

Litigation, the Parties have previously agreed to limit their respective document 

collection and production efforts to certain document custodians and repositories, and 

further agreed to utilize electronic keyword search terms to identify potentially relevant 

documents from the foregoing document sources; 

                                                 
1
 Unless otherwise defined, capitalized terms herein have the meanings assigned in the 

Stipulation and Order Governing the Protection and Exchange Of Confidential And Highly 

Confidential Material entered in this Litigation (the "Confidentiality Stipulation"). 



 

 

2 
 

WHEREAS, despite these limitations on the scope of discovery, the volume of 

documents that are likely relevant and/or responsive to the discovery requests in this 

Litigation is of a magnitude that a document-by-document review of documents prior to 

production would cause substantial delay and would be unduly burdensome on the 

Producing Parties; 

WHEREAS, the Parties believe that permitting the production of documents 

pursuant to this Clawback Order, without the necessity of a document-by-document 

review by the Producing Party prior to production, will materially reduce the cost and 

duration of discovery, and the attendant burdens on the Parties; 

WHEREAS, adopting the approach set forth herein may result in the inadvertent 

disclosure of Discovery Material that is subject to a claim of attorney-client, work 

product and/or other applicable privilege or immunity (collectively, "Privileged 

Discovery Materials"), as well as the disclosure of other materials irrelevant to this 

Litigation ("Irrelevant Materials"); and 

WHEREAS, although Delaware has not adopted a rule of evidence similar to 

Federal Rule of Evidence 502,
2
 the Parties understand and stipulate that disclosure of 

Privileged Discovery Materials pursuant to this Clawback Order will not prejudice or 

otherwise constitute a waiver of, or estoppel as to, any claim of attorney-client, work 

product or other applicable privilege or immunity, under Delaware law; 

                                                 
2
 Entitled "Attorney-Client Privilege and Work Product; Limitations on Waiver." 
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IT IS HEREBY STIPULATED, AGREED AND ORDERED: 

1.  Any Party may designate any document(s) (or collection of documents) that 

such Party produces in this Litigation as "Clawback Discovery Material" under the terms 

of this Clawback Order, if counsel for such Party in good faith reasonably concludes that:  

(i) such Clawback Discovery Material is likely to contain documents or information 

responsive to the opposing Party's requests for the production of documents; and (ii) a 

document-by-document review by the Producing Party prior to production to confirm 

responsiveness or to identify privileged materials is not practicable in light of the delay 

and/or burden associated with such a review.   

2.  A Producing Party shall not be obligated to conduct a document-by-document 

review of Clawback Discovery Material prior to its production; provided however, that a 

Producing Party shall utilize keyword search terms (e.g., the names of counsel and law 

firms for the Producing Party), analytical software tools and/or other reasonable means to 

locate and exclude potentially Privileged Discovery Materials prior to the production of 

Discovery Material as Clawback Discovery Material.  Any potentially Privileged 

Discovery Materials so excluded shall be reviewed by the Producing Party and, if such 

material is responsive and non-objectionable, either (i) produced (if such material is not 

deemed Privileged Discovery Material), or (ii) placed onto the Producing Party's 

privilege log (if such material is deemed Privileged Discovery Material), in the normal 

course of discovery, consistent with the rules of this Court.  If a Producing Party 

complies with this paragraph, such Producing Party shall be deemed to have implemented 
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adequate precautions to prevent inadvertent disclosure of any Privileged Discovery 

Materials produced as Clawback Discovery Material. 

3.  Unless otherwise agreed by the Parties, the designation of Discovery Material 

as Clawback Discovery Material shall be made in a manner consistent with paragraph 5 

of the Confidentiality Stipulation, and the Producing Party shall either affix an 

appropriate legend or utilize a separate Bates number prefix for Clawback Discovery 

Material. 

4.  Unless otherwise agreed by the Parties, Clawback Discovery Material shall be 

produced in an electronically searchable format (e.g., as text searchable PDFs or TIFFs, 

native format, etc.), and shall otherwise comply with any production protocols agreed to 

by the Parties. 

5.  Clawback Discovery Material shall be deemed Highly Confidential Discovery 

Material under paragraph 2 of the Confidentiality Stipulation, and the provisions of 

paragraph 28 with regard to objections to a confidentiality designation shall apply; 

provided however, that Clawback Discovery Material shall not be disclosed, summarized, 

described, characterized or otherwise communicated or made available in whole or in 

part to the persons identified in paragraphs 8(f) of the Confidentiality Stipulation (i.e. 

"the Court, persons employed by the Court, and court reporters transcribing any hearing, 

trial or deposition in this Litigation or any appeal therefrom"), except for court reporters 

transcribing any deposition in this Litigation, unless the Producing Party is first provided 
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with reasonable notice of the intent to use the document and an opportunity to claim that 

the Clawback Discovery Material in question constitutes Inadvertent Production Material. 

6.  Disclosure of Privileged Discovery Materials in this Litigation pursuant to this 

Clawback Order shall in no way prejudice or otherwise constitute a waiver of, or estoppel 

as to, any attorney-client, work product or other applicable privilege or immunity.  Any 

Privileged Discovery Materials produced as Clawback Discovery Material shall be 

deemed to have been inadvertently produced. 

A.  A party who receives a document designated as Clawback Discovery 

Material that, upon review by such party, appears on its face to be Privileged 

Discovery Material shall:  (i) refrain from any further examination or disclosure of 

such document pending confirmation by the Producing Party that such document 

is not Privileged Discovery Material; and (ii) provide reasonably prompt written 

notice to counsel for the Producing Party that such document appears to be 

Privileged Discovery Material.  Upon receiving a written notice contemplated by 

the preceding sentence, the Producing Party shall provide reasonably prompt 

written notice to the requesting party indicating whether the document in question 

constitutes Inadvertent Production Material. 

B.  A Producing Party shall be obligated to make a reasonably prompt claim 

of inadvertent production with respect to a document designated as Clawback 

Discovery Material upon the earlier of:  (i) receiving notice under the preceding 

paragraph concerning such document, or (ii) otherwise becoming aware of the 
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inadvertent production of such document.  If a Producing Party complies with this 

paragraph, such party shall be deemed to have acted timely and adequately to 

rectify any inadvertent disclosure of Privileged Discovery Materials produced as 

Clawback Discovery Material. 

C.  The procedures set forth in paragraph 21 of the Confidentiality 

Stipulation shall apply to any Clawback Discovery Material which is claimed to be 

Inadvertent Production Material. 

D.  The Producing Party shall timely log any Clawback Discovery Material 

that is claimed to be Inadvertent Production Material, consistent with the rules of 

this Court. 

7.  Each Party shall have the right to demand the return of any Irrelevant Material 

produced by such by such Party, and the Parties agree to meet and confer in good faith to 

resolve any disputes that arise regarding Irrelevant Materials.  Once a Party receives 

notice that a document designated as Clawback Discovery Material constitutes Irrelevant 

Material, such party shall refrain from any further examination or disclosure of such 

Irrelevant Material, other than as agreed to by the Producing Party or to review to the 

limited extent necessary to engage in the meet and confer process with the Producing 

Party. 

8.  Nothing in this Clawback Order shall: 

A.  require any Party to produce or disclose any Privileged Discovery 

Materials; 
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B.  require any Party to produce documents or data as Clawback Discovery 

Material; 

C.  waive any Party's right to conduct limited pre-production review of 

Clawback Discovery Material prior to production of such materials, provided that 

such review is not inconsistent with the determination required by paragraph 1(ii); 

D.  prevent a Party from designating Discovery Material that has been 

subject to a limited pre-production review as Clawback Discovery Material, 

provided that such review is not inconsistent with the requirements of paragraph 

1(ii); 

E.  modify the Confidentiality Stipulation, unless expressly stated herein; 

F.  except as expressly stated herein, modify any prior agreements among 

the Parties concerning the conduct of discovery in this Litigation, including but 

not limited to agreements regarding the collection of Discovery Material from 

certain custodians or the use of search terms to identify potentially responsive 

documents; or 

G.  prevent any Party from arguing that a waiver of an attorney-client, work 

product or other applicable privilege or immunity has occurred from 

circumstances other than disclosure of Clawback Discovery Material pursuant to 

this Clawback Order. 

9.  The Parties agree that any violation of this Clawback Order shall result in 

irreparable harm for which there is no adequate remedy at law.  The Parties further agree 
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that any Party shall be entitled to injunctive relief to enforce the terms hereof.  In 

addition, the Parties expressly acknowledge that the Court may, in its discretion, award 

such other and further relief as the Court may deem appropriate. 

10.  This Clawback Order applies only to Discovery Material produced by the 

Parties, and does not apply to Discovery Material produced by non-Parties.  In the event 

additional parties join or are joined in the Litigation, they shall not have access to 

Clawback Discovery Material until the newly-joined party by its counsel has executed 

and, at the request of any Party, filed with the Court its agreement to be fully bound by 

this Clawback Order. 

11.  The Parties agree to be bound by the terms of this Clawback Order pending 

the entry of this Clawback Order by the Court, and any violation of its terms shall be 

subject to the same sanctions and penalties as if this Clawback Order has been entered by 

the Court.  Notwithstanding the foregoing, the Parties shall not be obligated to provide 

any Clawback Discovery Material prior to entry of this Clawback Order by the Court, 

unless the production of such Discovery Material is expressly required by another Order 

of the Court. 

12.  Subject to any applicable rule of the Delaware Court of Chancery or the 

Delaware Supreme Court, the provisions of this Clawback Order shall, absent written 

permission of the Producing Party or further order of the Court, continue to be binding 

throughout and after the conclusion of the Litigation, including without limitation any 

appeals therefrom. 
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13.  Nothing in this Stipulation and Order shall preclude any party from seeking 

judicial relief, upon notice to the Parties, with regard to any provision hereof. 

14.  This Stipulation and Order may be executed by PDF or conformed signature 

and may be executed in one or more counterparts, each of which shall be deemed to 

constitute an original, but all of which together shall constitute but one agreement. 

______________________________ 

[COUNSEL] 

Attorneys for Plaintiff 

 

________________________________ 

[COUNSEL] 

Attorneys for Defendant 

 

  

SO ORDERED:  

 ________________________________ 
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APPENDIX B 

E-DISCOVERY PLAN GUIDELINES 

(a) Meet and Confer Requirement. Unless the parties otherwise agree or the 

Court otherwise orders, not later than 21 days before the first scheduling 

conference with the Court, all parties that have appeared in the proceeding shall 

hold a meet and confer session concerning discovery of electronically stored 

information ("ESI") that is reasonably likely to be sought in the proceeding, and if 

so the parties shall discuss: 

 (1) any issues relating to preservation of ESI; 

 (2) the form in which each type of ESI will be produced and any 

problems relating thereto; 

 (3) the scope of production, including the custodians, time period, file 

types and search protocol to be used to identify which ESI will be produced; 

 (4) the method for asserting or preserving claims of privilege or of 

protection of ESI as trial-preparation materials, including whether such claims may 

be asserted after production; 

 (5) the method for asserting or preserving confidentiality and proprietary 

status of ESI relating to a party or a person not a party to the proceeding; 

 (6) whether allocation among the parties of the expense of preservation 

and production is appropriate; and, 

 (7) any other issue relating to the discovery of ESI. 

(b) e-Discovery Plan and Report to the Court.  The parties shall: 

 (1) develop a proposed plan relating to discovery of ESI; and 
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 (2)  not later than 14 days after the meet and confer session under 

subsection (a), submit to the Court a written report that summarizes the plan and 

states the position of each party as to any issue about which they are unable to 

agree. 

(c) Form of Court Order. Following the submission of the discovery plan and 

any disputes over the plan, the Court will enter an order governing discovery of 

ESI that will address: 

 (1) preservation of ESI; 

 (2) the form in which each type of ESI is to be produced; 

 (3) the scope of production, including the custodians, time period, file 

types and search protocol to be used to identify which ESI is to be produced; 

 (4) the permissible scope of discovery of ESI; 

 (5) the method for asserting or preserving claims of privilege or of 

protection of ESI as trial-preparation material after production; 

 (6) the method for asserting or preserving confidentiality and the 

proprietary status of ESI relating to a party or a person not a party to the 

proceeding; 

 (7) allocation of the expense of production; and  

 (8) any other issue relating to the discovery of ESI. 

(d) Limitations On Discovery. 

In developing a discovery plan and in entering any discovery order, the plan or 

order shall provide that a party may object to discovery of ESI from sources that 

the party identifies as not reasonably accessible because of undue burden or 
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expense. In its objection the party shall identify the reason for such undue burden 

or expense.  On a motion to compel discovery or for a protective order relating to 

the discovery of ESI, the objecting party bears the burden of showing that the 

information is from a source that is not reasonably accessible because of undue 

burden or expense. 

The Court may order discovery of ESI that is from a source that is not reasonably 

accessible because of undue burden or expense if the need for proposed discovery 

outweighs the likely burden or expense, taking into account the amount in 

controversy, the resources of the parties, the importance of the issues, and the 

importance of the requested discovery in resolving the issues. 

If the Court does order discovery of ESI under this subsection, it may set 

conditions for discovery of the information, including allocation of the expense of 

discovery. 

The Court shall limit the frequency or extent of discovery of ESI, whether or not 

that ESI is from a source that is reasonably accessible, if the Court determines that: 

 (1) it is possible to obtain the information from some other source that is 

more convenient, less burdensome, or less expensive;  

 (2) the discovery sought is unreasonably cumulative or duplicative;  

 (3) the party seeking discovery has had ample opportunity by discovery in 

the proceeding to obtain the information sought; or  

 (4) the likely burden or expense of the proposed discovery outweighs the 

likely benefit, taking into account the amount in controversy, the resources of the 
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parties, the importance of the issues, and the importance of the requested discovery 

in resolving the issues. 

(e) Safe Harbors. 

 The order governing e-discovery shall also provide that: 

  (1) A party that is subject to an order entered by the court to deal 

with e-discovery and who acts in compliance with the terms of that order may 

thereafter apply its regular document destruction procedures to any ESI that has 

not been ordered to be produced and shall not be subject to any sanction for the 

destruction of ESI that is not subject to its obligation to produce under such court 

order.  The order entered by the Court may be modified upon application for good 

cause and shall thereafter be applicable to the preservation of ESI. 

  (2) The production of ESI shall not constitute a waiver of attorney-

client privilege or work-product protection if the disclosure was inadvertent and 

the party making the claim of privilege or protection shall promptly take 

reasonable steps to recover the ESI. 

 

 

 



	

	

EXHIBIT 8 
  



DEFAULT STANDARD FOR DISCOVERY, 
INCLUDING DISCOVERY OF ELECTRONICALLY STORED INFORMATION 

{"ESI") 

1. General Provisions 

a. Cooperation. Parties are expected to reach agreements cooperatively on 

how to conduct discovery under Fed. R. Civ. P. 26-36. In the event that the parties are 

unable to agree on the parameters and/or timing of discovery, the following default 

standards shall apply until further order of the Court or the parties reach agreement. 

b. Proportionality. Parties are expected to use reasonable, good faith and 

proportional efforts to preserve, identify and produce relevant information. 1 This 

includes identifying appropriate limits to discovery, including limits on custodians, 

identification of relevant subject matter, time periods for discovery and other 

parameters to limit and guide preservation and discovery issues. 

c. Preservation of Discoverable Information. A party has a common law 

obligation to take reasonable and proportional steps to preserve discoverable 

information in the party's possession , custody or control. 

(i) Absent a showing of good cause by the requesting party, the parties 

shall not be required to modify, on a going-forward basis, the procedures used by them 

in the ordinary course of business to back up and archive data; provided , however, that 

the parties shall preserve the non-duplicative discoverable information currently in their 

possession , custody or control. 

1lnformation can originate in any form, including ESI and paper, and is not limited 
to information created or stored electronically. 



(ii) Absent a showing of good cause by the requesting party, the 

categories of ESI identified in Schedule A attached hereto need not be preserved . 

d. Privilege. 

(i) The parties are to confer on the nature and scope of privilege logs for 

the case, including whether categories of information may be excluded from any logging 

requirements and whether alternatives to document-by-document logs can be 

exchanged . 

(ii) With respect to information generated after the filing of the complaint, 

parties are not required to include any such information in privilege logs. 

(iii) Activities undertaken in compliance with the duty to preserve 

information are protected from disclosure and discovery under Fed . R. Civ. P. 

26(b)(3)(A) and (B) . 

(iv) Parties shall confer on an appropriate non-waiver order under Fed . R. 

Evid . 502. Until a non-waiver order is entered , information that contains privileged 

matter or attorney work product shall be immediately returned if such information 

appears on its face to have been inadvertently produced or if notice is provided within 

30 days of inadvertent production. 

2. Initial Discovery Conference. 

a. Timing. Consistent with the guidelines that follow, the parties shall discuss 

the parameters of their anticipated discovery at the initial discovery conference (the 

"Initial Discovery Conference") pursuant to Fed . R. Civ. P. 26(f) , which shall take place 

before the Fed. R. Civ. P. 16 scheduling conference ("Rule 16 Conference"). 

2 



b. Content. The parties shall discuss the following : 

(i) The issues, claims and defenses asserted in the case that define the 

scope of discovery. 

(ii) The likely sources of potentially relevant information (i.e ., the 

"discoverable information"), including witnesses, custodians and other data sources 

(e.g., paper files , email , databases, servers, etc.). 

(iii) Technical information , including the exchange of production formats . 

(iv) The existence and handling of privileged information. 

(v) The categories of ESI that should be preserved. 

3. Initial Disclosures. Within 30 days after the Rule 16 Conference, each party shall 

disclose: 

a. Custodians. The 1 0 custodians most likely to have discoverable information 

in their possession , custody or control , from the most likely to the least likely. The 

custodians shall be identified by name, title, role in the instant dispute, and the subject 

matter of the information. 

b. Non-custodial data sources.2 A list of the non-custodial data sources that 

are most likely to contain non-duplicative discoverable information for preservation and 

production consideration , from the most likely to the least likely. 

c. Notice. The parties shall identify any issues relating to: 

(i) Any ESI (by type, date, custodian, electronic system or other criteria) 

2That is, a system or container that stores ESI , but over which an individual 
custodian does not organize, manage or maintain the ESI in the system or container 
(e.g ., enterprise system or database) . 
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that a party asserts is not reasonably accessible under Fed. R. Civ. P. 26(b)(2)(C)(i) . 

(ii) Third-party discovery under Fed . R. Civ. P. 45 and otherwise, 

including the timing and sequencing of such discovery. 

(iii) Production of information subject to privacy protections, including 

information that may need to be produced from outside of the United States and subject 

to foreign laws. 

Lack of proper notice of such issues may result in a party losing the ability to pursue or 

to protect such information. 

4. Initial Discovery in Patent Litigation.3 

a. Within 30 days after the Rule 16 Conference and for each defendant, 4 the 

plaintiff shall specifically identify the accused products5 and the asserted patent(s) they 

allegedly infringe, and produce the file history for each asserted patent. 

b. Within 30 days after receipt of the above, each defendant shall produce to the 

plaintiff the core technical documents related to the accused product(s) , including but 

not limited to operation manuals, product literature, schematics, and specifications. 

c. Within 30 days after receipt of the above, plaintiff shall produce to each 

defendant an initial claim chart relating each accused product to the asserted claims 

each product allegedly infringes. 

3As these disclosures are "initial ," each party shall be permitted to supplement. 

4For ease of reference , "defendant" is used to identify the alleged infringer and 
"plaintiff' to identify the patentee. 

5For ease of reference, the word "product" encompasses accused methods and 
systems as well. 
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d. Within 30 days after receipt of the above, each defendant shall produce to the 

plaintiff its initial invalidity contentions for each asserted claim, as well as the related 

invalidating references (e.g. , publications, manuals and patents). 

e. Absent a showing of good cause, follow-up discovery shall be limited to a 

term of 6 years before the filing of the complaint, except that discovery related to 

asserted prior art or the conception and reduction to practice of the inventions claimed 

in any patent-in-suit shall not be so limited. 

5. Specific E-Discovery Issues. 

a. On-site inspection of electronic media. Such an inspection shall not be 

permitted absent a demonstration by the requesting party of specific need and good 

cause. 

b. Search methodology. If the producing party elects to use search terms to 

locate potentially responsive ESI , it shall disclose the search terms to the requesting 

party. Absent a showing of good cause, a requesting party may request no more than 

10 additional terms to be used in connection with the electronic search . Focused 

terms, rather than over-broad terms (e.g ., product and company names), shall be 

employed . The producing party shall search (i) the non-custodial data sources 

identified in accordance with paragraph 3(b) ; and (ii) emails and other ESI maintained 

by the custodians identified in accordance with paragraph 3(a) . 

c. Format. ESI and non-ESI shall be produced to the requesting party as text 

searchable image files (e.g., PDF or TIFF). When a text-searchable image file is 

produced, the producing party must preserve the integrity of the underlying ESI , i.e., the 
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original formatting , the metadata (as noted below) and , where applicable, the revision 

history. The parties shall produce their information in the following format: single page 

TIFF images and associated multi-page text files containing extracted text or OCR with 

Concordance and Opticon load files containing all requisite information including 

relevant metadata. 

d. Native files. The only files that should be produced in native format are files 

not easily converted to image format, such as Excel and Access files . 

e. Metadata fields. The parties are only obligated to provide the following 

metadata for all ESI produced , to the extent such metadata exists: Custodian, File 

Path , Email Subject, Conversation Index, From, To, CC, BCC, Date Sent, Time Sent, 

Date Received , Time Received , Filename, Author, Date Created, Date Modified , MD5 

Hash, File Size, File Extension, Control Number Begin, Control Number End, 

Attachment Range, Attachment Begin , and Attachment End (or the equivalent thereof) . 

6 



SCHEDULE A 

1. Deleted , slack, fragmented , or other data only accessible by forensics. 

2. Random access memory (RAM), temporary files, or other ephemeral data that are 

difficult to preserve without disabling the operating system. 

3. On-line access data such as temporary internet files, history, cache, cookies , and 

the like. 

4. Data in metadata fields that are frequently updated automatically, such as last

opened dates. 

5. Back-up data that are substantially duplicative of data that are more accessible 

elsewhere. 

6. Voice messages. 

7. Instant messages that are not ordinarily printed or maintained in a server dedicated 

to instant messaging. 

8. Electronic mail or pin-to-pin messages sent to or from mobile devices (e.g., iPhone 

and Blackberry devices), provided that a copy of such mail is routinely saved 

elsewhere. 

9. Other electronic data stored on a mobile device, such as calendar or contact data or 

notes, provided that a copy of such information is routinely saved elsewhere. 

10. Logs of calls made from mobile devices. 

11 . Server, system or network logs. 

12. Electronic data temporarily stored by laboratory equipment or attached electronic 

7 



equipment, provided that such data is not ordinarily preserved as part of a laboratory 

report. 

13. Data remaining from systems no longer in use that is unintelligible on the systems 

in use. 

8 
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IN THE SUPREME COURT OF THE STATE OF DELAWARE 
 
 
ORDER AMENDING RULES 1.0, 1.1, 1.4, § 
1.6, 1.17, 1.18, 4.4, 5.3, 5.5, 7.1, 7.2, and  § 
7.3 OF THE DELAWARE LAWYERS’   § 
RULES OF PROFESSIONAL CONDUCT § 
  
 
 
Before STEELE, Chief Justice, HOLLAND, BERGER, JACOBS and RIDGELY, 
Justices, constituting the Court en Banc. 
 

O R D E R 
 
 This 15th day of January 2013, it appears to the Court that it is desirable to 

amend certain rules and requirements pertaining to the Delaware Lawyers’ Rules of 

Professional Conduct.  The Court reached that conclusion after careful consideration 

of the December 13, 2012 Report from the Permanent Advisory Committee on the 

Delaware Lawyers’ Rules of Professional Conduct.  The Committee was asked by 

this Court to make recommendations on a series of proposals formulated by the 

ABA’s Ethics 20/20 Commission.  A copy of that Report is on file with the Clerk of 

this Court and is also available on the website of the Office of Disciplinary Counsel.  

The ABA’s recommendations are an exhibit to the Committee’s Report.  In 

accordance with the ABA’s proposals, the Committee has recommended changes to 

the Delaware Lawyers’ Rules of Professional Conduct relating to technology and 

confidentiality, prospective clients and advertising, retaining lawyers and 
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outsourcing, conflicts and disclosure.  The Committee’s Report does not recommend 

adoption in Delaware of the ABA proposals relating to practice pending admission 

and admission by motion.  The Court unanimously approves and adopts the 

recommendations in the Committee’s Report.   

NOW, THEREFORE, IT IS ORDERED that effective March 1, 2013, the 

following Delaware Lawyers’ Rules of Professional Conduct are amended and shall 

provide: 

RULE 1.0.  Terminology 
 

(a) “Belief” or “believes” denotes that the person involved actually 
supposed the fact in question to be true. A person’s belief may be inferred from 
circumstances. 

 
(b) “Confirmed in writing,” when used in reference to the informed consent 

of a person, denotes informed consent that is given in writing by the person or a 
writing that a lawyer promptly transmits to the person confirming an oral informed 
consent. See paragraph (e) for the definition of “informed consent.” If it is not 
feasible to obtain or transmit the writing at the time the person gives informed 
consent, then the lawyer must obtain or transmit it within a reasonable time 
thereafter. 
 

(c) “Firm” or “law firm” denotes a lawyer or lawyers in a law partnership, 
professional corporation, sole proprietorship or other association authorized to 
practice law; or lawyers employed in a legal services organization or the legal 
department of a corporation or other organization. 
 

(d) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the 
substantive or procedural law of the applicable jurisdiction and has a purpose to 
deceive. 

 
(e) “Informed consent” denotes the agreement by a person to a proposed course 

of conduct after the lawyer has communicated adequate information and explanation 
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about the material risks of and reasonably available alternatives to the proposed 
course of conduct. 
 

(f) “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in 
question. A person’s knowledge may be inferred from circumstances. 
 

(g) “Partner” denotes a member of a partnership, a shareholder in a law firm 
organized as a professional corporation, or a member of an association authorized to 
practice law. 
 

(h) “Reasonable” or “reasonably” when used in relation to conduct by a lawyer 
denotes the conduct of a reasonably prudent and competent lawyer. 
 

(i) “Reasonable belief” or “reasonably believes” when used in reference to a 
lawyer denotes that the lawyer believes the matter in question and that the 
circumstances are such that the belief is reasonable. 
 

(j) “Reasonably should know” when used in reference to a lawyer denotes that 
a lawyer of reasonable prudence and competence would ascertain the matter in 
question. 

 
(k) “Screened” denotes the isolation of a lawyer from any participation in a 

matter through the timely imposition of procedures within a firm that are reasonably 
adequate under the circumstances to protect information that the isolated lawyer is 
obligated to protect under these Rules or other law. 
 

(l) “Substantial” when used in reference to degree or extent denotes a material 
matter of clear and weighty importance. 
 

(m) “Tribunal” denotes a court, an arbitrator in a binding arbitration proceeding 
or a legislative body, administrative agency or other body acting in an adjudicative 
capacity. A legislative body, administrative agency or other body acts in an 
adjudicative capacity when a neutral official, after the presentation of evidence or 
legal argument by a party or parties, will render a binding legal judgment directly 
affecting a party’s interests in a particular matter. 
 

(n) “Writing” or “written” denotes a tangible or electronic record of a 
communication or representation, including handwriting, typewriting, printing, 
photostating, photography, audio or video recording and electronic communications. 
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A “signed” writing includes an electronic sound, symbol or process attached to or 
logically associated with a writing and executed or adopted by a person with the 
intent to sign the writing. 
 
COMMENT 
 
 [1] Confirmed in Writing. -- If it is not feasible to obtain or transmit a written 
confirmation at the time the client gives informed consent, then the lawyer must 
obtain or transmit it within a reasonable time thereafter. If a lawyer has obtained a 
client’s informed consent, the lawyer may act in reliance on that consent so long as it 
is confirmed in writing within a reasonable time thereafter. 

 
[2] Firm. -- Whether two or more lawyers constitute a firm within paragraph 

(c) can depend on the specific facts. For example, two practitioners who share office 
space and occasionally consult or assist each other ordinarily would not be regarded 
as constituting a firm. However, if they present themselves to the public in a way that 
suggests that they are a firm or conduct themselves as a firm, they should be regarded 
as a firm for purposes of the Rules. The terms of any formal agreement between 
associated lawyers are relevant in determining whether they are a firm, as is the fact 
that they have mutual access to information concerning the clients they serve. 
Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the 
Rule that is involved. A group of lawyers could be regarded as a firm for purposes of 
the Rule that the same lawyer should not represent opposing parties in litigation, 
while it might not be so regarded for purposes of the Rule that information acquired 
by one lawyer is attributed to another. 

 
[3] With respect to the law department of an organization, including the 

government, there is ordinarily no question that the members of the department 
constitute a firm within the meaning of the Rules of Professional Conduct. There can 
be uncertainty, however, as to the identity of the client. For example, it may not be 
clear whether the law department of a corporation represents a subsidiary or an 
affiliated corporation, as well as the corporation by which the members of the 
department are directly employed. A similar question can arise concerning an 
unincorporated association and its local affiliates. 

 
[4] Similar questions can also arise with respect to lawyers in legal aid and 

legal services organizations. Depending upon the structure of the organization, the 
entire organization or different components of it may constitute a firm or firms for 
purposes of these Rules. 
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[5] Fraud. -- When used in these Rules, the terms “fraud” or “fraudulent” refer 

to conduct that is characterized as such under the substantive or procedural law of the 
applicable jurisdiction and has a purpose to deceive. This does not include merely 
negligent misrepresentation or negligent failure to apprise another of relevant 
information. For purposes of these Rules, it is not necessary that anyone has suffered 
damages or relied on the misrepresentation or failure to inform. 
 

[6] Informed Consent. -- Many of the Rules of Professional Conduct require 
the lawyer to obtain the informed consent of a client or other person (e.g., a former 
client or, under certain circumstances, a prospective client) before accepting or 
continuing representation or pursuing a course of conduct. See, e.g., Rules 1.2(c), 
1.6(a) and 1.7(b). The communication necessary to obtain such consent will vary 
according to the Rule involved and the circumstances giving rise to the need to obtain 
informed consent. The lawyer must make reasonable efforts to ensure that the client 
or other person possesses information reasonably adequate to make an informed 
decision. Ordinarily, this will require communication that includes a disclosure of the 
facts and circumstances giving rise to the situation, any explanation reasonably 
necessary to inform the client or other person of the material advantages and 
disadvantages of the proposed course of conduct and a discussion of the client’s or 
other person’s options and alternatives. In some circumstances it may be appropriate 
for a lawyer to advise a client or other person to seek the advice of other counsel. A 
lawyer need not inform a client or other person of facts or implications already 
known to the client or other person; nevertheless, a lawyer who does not personally 
inform the client or other person assumes the risk that the client or other person is 
inadequately informed and the consent is invalid. In determining whether the 
information and explanation provided are reasonably adequate, relevant factors 
include whether the client or other person is experienced in legal matters generally 
and in making decisions of the type involved, and whether the client or other person 
is independently represented by other counsel in giving the consent. Normally, such 
persons need less information and explanation than others, and generally a client or 
other person who is independently represented by other counsel in giving the consent 
should be assumed to have given informed consent. 
 

[7] Obtaining informed consent will usually require an affirmative response by 
the client or other person. In general, a lawyer may not assume consent from a 
client’s or other person’s silence. Consent may be inferred, however, from the 
conduct of a client or other person who has reasonably adequate information about 
the matter. A number of Rules require that a person’s consent be confirmed in 
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writing. See Rules 1.7(b) and 1.9(a). For a definition of “writing” and “confirmed in 
writing,” see paragraphs (n) and(b). Other Rules require that a client’s consent be 
obtained in a writing signed by the client. See, e.g., Rules 1.8(a) and (g). For a 
definition of “signed,” see paragraph (n). 
 

[8] Screened. -- This definition applies to situations where screening of a 
personally disqualified lawyer is permitted to remove imputation of a conflict of 
interest under Rules 1.10, 1.11, 1.12 or 1.18. 

 
[9] The purpose of screening is to assure the affected parties that confidential 

information known by the personally disqualified lawyer remains protected. The 
personally disqualified lawyer should acknowledge the obligation not to 
communicate with any of the other lawyers in the firm with respect to the matter. 
Similarly, other lawyers in the firm who are working on the matter should be 
informed that the screening is in place and that they may not communicate with the 
personally disqualified lawyer with respect to the matter. Additional screening 
measures that are appropriate for the particular matter will depend on the 
circumstances. To implement, reinforce and remind all affected lawyers of the 
presence of the screening, it may be appropriate for the firm to undertake such 
procedures as a written undertaking by the screened lawyer to avoid any 
communication with other firm personnel and any contact with any firm files or other 
information, including information in electronic form, relating to the matter, written 
notice and instructions to all other firm personnel forbidding any communication with 
the screened lawyer relating to the matter, denial of access by the screened lawyer to 
firm files or other information, including information in electronic form, relating to 
the matter, and periodic reminders of the screen to the screened lawyer and all other 
firm personnel. 
 

[10] In order to be effective, screening measures must be implemented as soon 
as practical after a lawyer or law firm knows or reasonably should know that there is 
a need for screening. 
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Rule 1.1. Competence  
 

A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. 
 
COMMENT 

 
[1] Legal knowledge and skill. -- In determining whether a lawyer employs 

the requisite knowledge and skill in a particular matter, relevant factors include the 
relative complexity and specialized nature of the matter, the lawyer’s general 
experience, the lawyer’s training and experience in the field in question, the 
preparation and study the lawyer is able to give the matter and whether it is 
feasible to refer the matter to, or associate or consult with, a lawyer of established 
competence in the field in question. In many instances, the required proficiency is 
that of a general practitioner. Expertise in a particular field of law may be required 
in some circumstances. 
 

[2] A lawyer need not necessarily have special training or prior experience 
to handle legal problems of a type with which the lawyer is unfamiliar. A newly 
admitted lawyer can be as competent as a practitioner with long experience. Some 
important legal skills, such as the analysis of precedent, the evaluation of evidence 
and legal drafting, are required in all legal problems. Perhaps the most fundamental 
legal skill consists of determining what kind of legal problems a situation may 
involve, a skill that necessarily transcends any particular specialized knowledge. A 
lawyer can provide adequate representation in a wholly novel field through 
necessary study. Competent representation can also be provided through the 
association of a lawyer of established competence in the field in question. 

 
[3] In an emergency a lawyer may give advice or assistance in a matter in 

which the lawyer does not have the skill ordinarily required where referral to or 
consultation or association with another lawyer would be impractical. Even in an 
emergency, however, assistance should be limited to that reasonably necessary in 
the circumstances, for ill-considered action under emergency conditions can 
jeopardize the client’s interest. 

 
[4] A lawyer may accept representation where the requisite level of 

competence can be achieved by reasonable preparation. This applies as well to a 
lawyer who is appointed as counsel for an unrepresented person. See also Rule 6.2. 
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[5] Thoroughness and preparation. -- Competent handling of a particular 
matter includes inquiry into and analysis of the factual and legal elements of the 
problem, and use of methods and procedures meeting the standards of competent 
practitioners. It also includes adequate preparation. The required attention and 
preparation are determined in part by what is at stake; major litigation and complex 
transactions ordinarily require more extensive treatment than matters of lesser 
complexity and consequence. An agreement between the lawyer and the client 
regarding the scope of the representation may limit the matters for which the 
lawyer is responsible. See Rule 1.2(c). 
 

[6] Retaining or contracting with other lawyers. -- Before a lawyer retains or 
contracts with other lawyers outside the lawyer’s own firm to provide or assist in 
the provision of legal services to a client, the lawyer should ordinarily obtain 
informed consent from the client and must reasonably believe that the other 
lawyers’ services will contribute to the competent and ethical representation of the 
client. See also Rules 1.2 (allocation of authority), 1.4 (communication with 
client), 1.5(e) (fee sharing), 1.6 (confidentiality), and 5.5(a) (unauthorized practice 
of law). The reasonableness of the decision to retain or contract with other lawyers 
outside the lawyer’s own firm will depend upon the circumstances, including the 
education, experience and reputation of the nonfirm lawyers; the nature of the 
services assigned to the nonfirm lawyers; and the legal protections, professional 
conduct rules, and ethical environments of the jurisdictions in which the services 
will be performed, particularly relating to confidential information.  
 

[7] When lawyers from more than one law firm are providing legal services 
to the client on a particular matter, the lawyers ordinarily should consult with each 
other and the client about the scope of their respective representations and the 
allocation of responsibility among them. See Rule 1.2. When making allocations of 
responsibility in a matter pending before a tribunal, lawyers and parties may have 
additional obligations that are a matter of law beyond the scope of these Rules.     
 

[8] Maintaining competence. -- To maintain the requisite knowledge and 
skill, a lawyer should keep abreast of changes in the law and its practice, including 
the benefits and risks associated with relevant technology, engage in continuing 
study and education and comply with all continuing legal education requirements 
to which the lawyer is subject. 
 
Rule 1.4. Communication  
 

(a) A lawyer shall: 
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(1) promptly inform the client of any decision or circumstance with 

respect to which the client’s informed consent, as defined in Rule 1.0(e), is 
required by these Rules; 

 
(2) reasonably consult with the client about the means by which the 

client’s objectives are to be accomplished; 
 
(3) keep the client reasonably informed about the status of the matter; 
 
(4) promptly comply with reasonable requests for information; and 
 
(5) consult with the client about any relevant limitation on the 

lawyer’s conduct when the lawyer knows that the client expects assistance 
not permitted by the Rules of Professional Conduct or other law. 
 
(b) A lawyer shall explain a matter to the extent reasonably necessary to 

permit the client to make informed decisions regarding the representation. 
 
COMMENT 
 

[1] Reasonable communication between the lawyer and the client is 
necessary for the client effectively to participate in the representation. 

 
[2] Communicating with client. -- If these Rules require that a particular 

decision about the representation be made by the client, paragraph (a)(1) requires 
that the lawyer promptly consult with and secure the client’s consent prior to 
taking action unless prior discussions with the client have resolved what action the 
client wants the lawyer to take. For example, a lawyer who receives from opposing 
counsel an offer of settlement in a civil controversy or a proffered plea bargain in a 
criminal case must promptly inform the client of its substance unless the client has 
previously indicated that the proposal will be acceptable or unacceptable or has 
authorized the lawyer to accept or to reject the offer. See Rule 1.2(a). 

 
[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client 

about the means to be used to accomplish the client’s objectives. In some 
situations--depending on both the importance of the action under consideration and 
the feasibility of consulting with the client--this duty will require consultation prior 
to taking action. In other circumstances, such as during a trial when an immediate 
decision must be made, the exigency of the situation may require the lawyer to act 



 

10 
 

without prior consultation. In such cases the lawyer must nonetheless act 
reasonably to inform the client of actions the lawyer has taken on the client’s 
behalf. Additionally, paragraph (a)(3) requires that the lawyer keep the client 
reasonably informed about the status of the matter, such as significant 
developments affecting the timing or the substance of the representation. 
 

[4] A lawyer’s regular communication with clients will minimize the 
occasions on which a client will need to request information concerning the 
representation. When a client makes a reasonable request for information, 
however, paragraph (a)(4) requires prompt compliance with the request, or if a 
prompt response is not feasible, that the lawyer, or a member of the lawyer’s staff, 
acknowledge receipt of the request and advise the client when a response may be 
expected. A lawyer should promptly respond to or acknowledge client 
communications. 

 
[5] Explaining matters. -- The client should have sufficient information to 

participate intelligently indecisions concerning the objectives of the representation 
and the means by which they are to be pursued, to the extent the client is willing 
and able to do so. Adequacy of communication depends in part on the kind of 
advice or assistance that is involved. For example, when there is time to explain a 
proposal made in a negotiation, the lawyer should review all important provisions 
with the client before proceeding to an agreement. In litigation a lawyer should 
explain the general strategy and prospects of success and ordinarily should consult 
the client on tactics that are likely to result in significant expense or to injure or 
coerce others. On the other hand, a lawyer ordinarily will not be expected to 
describe trial or negotiation strategy in detail. The guiding principle is that the 
lawyer should fulfill reasonable client expectations for information consistent with 
the duty to act in the client’s best interests, and the client’s overall requirements as 
to the character of representation. In certain circumstances, such as when a lawyer 
asks a client to consent to a representation affected by a conflict of interest, the 
client must give informed consent, as defined in Rule 1.0(e). 

 
[6] Ordinarily, the information to be provided is that appropriate for a client 

who is a comprehending and responsible adult. However, fully informing the client 
according to this standard may be impracticable, for example, where the client is a 
child or suffers from diminished capacity. See Rule 1.14. When the client is an 
organization or group, it is often impossible or inappropriate to inform every one 
of its members about its legal affairs; ordinarily, the lawyer should address 
communications to the appropriate officials of the organization. See Rule 1.13. 
Where many routine matters are involved, a system of limited or occasional 
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reporting may be arranged with the client. 
 

[7] Withholding information. -- In some circumstances, a lawyer may be 
justified in delaying transmission of information when the client would be likely to 
react imprudently to an immediate communication. Thus, a lawyer might withhold 
a psychiatric diagnosis of a client when the examining psychiatrist indicates that 
disclosure would harm the client. A lawyer may not withhold information to serve 
the lawyer’s own interest or convenience or the interests or convenience of another 
person. Rules or court orders governing litigation may provide that information 
supplied to a lawyer may not be disclosed to the client. Rule 3.4(c) directs 
compliance with such rules or orders. 
 
Rule 1.6.  Confidentiality of information  
 

(a) A lawyer shall not reveal information relating to the representation of a 
client unless the client gives informed consent, the disclosure is impliedly 
authorized in order to carry out the representation, or the disclosure is permitted by 
paragraph (b). 
 

(b) A lawyer may reveal information relating to the representation of a client 
to the extent the lawyer reasonably believes necessary: 

 
(1) to prevent reasonably certain death or substantial bodily harm; 
 
(2) to prevent the client from committing a crime or fraud that is 

reasonably certain to result in substantial injury to the financial interests or 
property of another and in furtherance of which the client has used or is 
using the lawyer’s services; 

 
(3) to prevent, mitigate, or rectify substantial injury to the financial 

interests or property of another that is reasonably certain to result or has 
resulted from the client’s commission of a crime or fraud in furtherance of 
which the client has used the lawyer’s services; 

 
(4) to secure legal advice about the lawyer’s compliance with these 

Rules; 
 
(5) to establish a claim or defense on behalf of the lawyer in a 

controversy between the lawyer and the client, to establish a defense to a 
criminal charge or civil claim against the lawyer based upon conduct in 
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which the client was involved, or to respond to allegations in any proceeding 
concerning the lawyer’s representation of the client; or 

 
(6) to comply with other law or a court order; or 
 
(7) to detect and resolve conflicts of interest arising from the lawyer’s 

change of employment or from changes in the composition or ownership of 
a firm, but only if the revealed information would not compromise the 
attorney-client privilege or otherwise prejudice the client. 

 
(c) A lawyer shall make reasonable efforts to prevent the inadvertent or 

unauthorized disclosure of, or unauthorized access to, information relating to the 
representation of a client.  
 
COMMENT 

 
[1] This Rule governs the disclosure by a lawyer of information relating to 

the representation of a client during the lawyer’s representation of the client. See 
Rule 1.18 for the lawyer’s duties with respect to information provided to the 
lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer’s duty not to reveal 
information relating to the lawyer’s prior representation of a former client and 
Rules 1.8(b) and 1.9(c)(1) for the lawyer’s duties with respect to the use of such 
information to the disadvantage of clients and former clients. 
 

[2] A fundamental principle in the client-lawyer relationship is that, in the 
absence of the client’s informed consent, the lawyer must not reveal information 
relating to the representation. See Rule 1.0(e) for the definition of informed 
consent. This contributes to the trust that is the hallmark of the client-lawyer 
relationship. The client is thereby encouraged to seek legal assistance and to 
communicate fully and frankly with the lawyer even as to embarrassing or legally 
damaging subject matter. The lawyer needs this information to represent the client 
effectively and, if necessary, to advise the client to refrain from wrongful conduct. 
Almost without exception, clients come to lawyers in order to determine their 
rights and what is, in the complex of laws and regulations, deemed to be legal and 
correct. Based upon experience, lawyers know that almost all clients follow the 
advice given, and the law is upheld. 

 
[3] The principle of client-lawyer confidentiality is given effect by related 

bodies of law: the attorney-client privilege, the work product doctrine and the rule 
of confidentiality established in professional ethics. The attorney-client privilege 



 

13 
 

and work product doctrine apply in judicial and other proceedings in which a 
lawyer may be called as a witness or otherwise required to produce evidence 
concerning a client. The rule of client-lawyer confidentiality applies in situations 
other than those where evidence is sought from the lawyer through compulsion of 
law. The confidentiality rule, for example, applies not only to matters 
communicated in confidence by the client but also to all information relating to the 
representation, whatever its source. A lawyer may not disclose such information 
except as authorized or required by the Rules of Professional Conductor other law. 
See also Scope. 
 

[4] Paragraph (a) prohibits a lawyer from revealing information relating to 
the representation of a client. This prohibition also applies to disclosures by a 
lawyer that do not in themselves reveal protected information but could reasonably 
lead to the discovery of such information by a third person. A lawyer’s use of a 
hypothetical to discuss issues relating to the representation is permissible so long 
as there is no reasonable likelihood that the listener will be able to ascertain the 
identity of the client or the situation involved. 
 

[5] Authorized disclosure. -- Except to the extent that the client’s 
instructions or special circumstances limit that authority, a lawyer is impliedly 
authorized to make disclosures about a client when appropriate in carrying out the 
representation. In some situations, for example, a lawyer may be impliedly 
authorized to admit a fact that cannot properly be disputed or to make a disclosure 
that facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, in the 
course of the firm’s practice, disclose to each other information relating to a client 
of the firm, unless the client has instructed that particular information be confined 
to specified lawyers. 
 

[6] Disclosure adverse to client. -- Although the public interest is usually 
best served by a strict rule requiring lawyers to preserve the confidentiality of 
information relating to the representation of their clients, the confidentiality rule is 
subject to limited exceptions. Paragraph (b)(1) recognizes the overriding value of 
life and physical integrity and permits disclosure reasonably necessary to prevent 
reasonably certain death or substantial bodily harm. Such harm is reasonably 
certain to occur if it will be suffered imminently or if there is a present and 
substantial threat that a person will suffer such harm at a later date if the lawyer 
fails to take action necessary to eliminate the threat. Thus, a lawyer who knows 
that a client has accidentally discharged toxic waste into a town’s water supply 
may reveal this information to the authorities if there is a present and substantial 
risk that a person who drinks the water will contract a life-threatening or 
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debilitating disease and the lawyer’s disclosure is necessary to eliminate the threat 
or reduce the number of victims. 
 

[7] Paragraph (b)(2) is a limited exception to the rule of confidentiality that 
permits the lawyer to reveal information to the extent necessary to enable affected 
persons or appropriate authorities to prevent the client from committing a crime or 
a fraud, as defined in Rule 1.0(d), that is reasonably certain to result in substantial 
injury to the financial or property interests of another and in furtherance of which 
the client has used or is using the lawyer’s services. Such a serious abuse of the 
client-lawyer relationship by the client forfeits the protection of this Rule. The 
client can, of course, prevent such disclosure by refraining from the wrongful 
conduct. Although paragraph (b)(2) does not require the lawyer to reveal the 
client’s misconduct, the lawyer may not counsel or assist the client in conduct the 
lawyer knows is criminal or fraudulent. See Rule 1.2(d). See also Rule 1.16 with 
respect to the lawyer’s obligation or right to withdraw from the representation of 
the client in such circumstances. Where the client is an organization, the lawyer 
may be in doubt whether contemplated conduct will actually be carried out by the 
organization. Where necessary to guide conduct in connection with this Rule, the 
lawyer may make inquiry within the organization as indicated in Rule 1.13(b). 
 
 [8] Paragraph (b)(3) addresses the situation in which the lawyer does not 
learn of the client’s crime or fraud until after it has been consummated. Although 
the client no longer has the option of preventing disclosure by refraining from the 
wrongful conduct, there will be situations in which the loss suffered by the affected 
person can be prevented, rectified or mitigated. In such situations, the lawyer may 
disclose information relating to the representation to the extent necessary to enable 
the affected persons to prevent or mitigate reasonably certain losses or to attempt 
to recoup their losses. Disclosure is not permitted under paragraph (b)(3) when a 
person who has committed a crime or fraud thereafter employs a lawyer for 
representation concerning that offense if that lawyer’s services were not used in the 
initial crime or fraud; disclosure would be permitted, however, if the lawyer’s 
services are used to commit a further crime or fraud, such as the crime of 
obstructing justice. While applicable law may provide that a completed act is 
regarded for some purposes as a continuing offense, if commission of the initial act 
has already occurred without the use of the lawyer’s services, the lawyer does not 
have discretion under this paragraph to use or disclose the client’s information. 
 

[9] A lawyer’s confidentiality obligations do not preclude a lawyer from 
securing confidential legal advice about the lawyer’s personal responsibility to 
comply with these Rules. In most situations, disclosing information to secure such 
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advice will be impliedly authorized for the lawyer to carry out the representation. 
Even when the disclosure is not impliedly authorized, paragraph (b)(2) permits 
such disclosure because of the importance of a lawyer’s compliance with the Rules 
of Professional Conduct. 
 

[10] Where a legal claim or disciplinary charge alleges complicity of the 
lawyer in a client’s conduct or other misconduct of the lawyer involving 
representation of the client, the lawyer may respond to the extent the lawyer 
reasonably believes necessary to establish a defense. The same is true with respect 
to a claim involving the conduct or representation of a former client. Such a charge 
can arise in a civil, criminal, disciplinary or other proceeding and can be based on a 
wrong allegedly committed by the lawyer against the client or on a wrong alleged 
by a third person, for example, a person claiming to have been defrauded by the 
lawyer and client acting together. The lawyer’s right to respond arises when an 
assertion of such complicity has been made. Paragraph (b)(5) does not require the 
lawyer to await the commencement of an action or proceeding that charges such 
complicity, so that the defense may be established by responding directly to a third 
party who has made such an assertion. The right to defend also applies, of course, 
where a proceeding has been commenced. 
 

[11] A lawyer entitled to a fee is permitted by paragraph (b)(5) to prove the 
services rendered in an action to collect it. This aspect of the rule expresses the 
principle that the beneficiary of a fiduciary relationship may not exploit it to the 
detriment of the fiduciary. 
 
 [12] Other law may require that a lawyer disclose information about a client. 
Whether such a law supersedes Rule 1.6 is a question of law beyond the scope of 
these rules. When disclosure of information relating to the representation appears 
to be required by other law, the lawyer must discuss the matter with the client to 
the extent required by Rule 1.4. If, however, the other law supersedes this Rule and 
requires disclosure, paragraph (b)(6) permits the lawyer to make such disclosures 
as are necessary to comply with the law. See, e.g., 29 DEL. CODE ANN. § 
9007A(c) (which provides that an attorney acting as guardian ad litem for a child 
in child welfare proceedings shall have the “duty of confidentiality to the child 
unless the disclosure is necessary to protect the child’s best interests”). 
 

[13] Paragraph (b)(6) also permits compliance with a court order requiring a 
lawyer to disclose information relating to a client’s representation. If a lawyer is 
called as a witness to give testimony concerning a client or is otherwise ordered to 
reveal information relating to the client’s representation, however, the lawyer must, 
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absent informed consent of the client to do otherwise, assert on behalf of the client 
all nonfrivolous claims that the information sought is protected against disclosure 
by the attorney-client privilege or other applicable law. In the event of an adverse 
ruling, the lawyer must consult with the client about the possibility of appeal to the 
extent required by Rule 1.4. Unless review is sought, however, paragraph (b)(6) 
permits the lawyer to comply with the court’s order. 
 

[14] Paragraph (b)(7) recognizes that lawyers in different firms may need to 
disclose limited information to each other to detect and resolve conflicts of interest, 
such as when a lawyer is considering an association with another firm, two or more 
firms are considering a merger, or a lawyer is considering the purchase of a law 
practice. See Rule 1.17, Comment [7]. Under these circumstances, lawyers and law 
firms are permitted to disclose limited information, but only once substantive 
discussions regarding the new relationship have occurred. Any such disclosure 
should ordinarily include no more than the identity of the persons and entities 
involved in a matter, a brief summary of the general issues involved, and 
information about whether the matter has terminated. Even this limited 
information, however, should be disclosed only to the extent reasonably necessary 
to detect and resolve conflicts of interest that might arise from the possible new 
relationship. Moreover, the disclosure of any information is prohibited if it would 
compromise the attorney-client privilege or otherwise prejudice the client (e.g., the 
fact that a corporate client is seeking advice on a corporate takeover that has not 
been publicly announced; that a person has consulted a lawyer about the possibility 
of divorce before the person’s intentions are known to the person’s spouse; or that 
a person has consulted a lawyer about a criminal investigation that has not led to a 
public charge). Under those circumstances, paragraph (a) prohibits disclosure 
unless the client or former client gives informed consent. A lawyer’s fiduciary duty 
to the lawyer’s firm may also govern a lawyer’s conduct when exploring an 
association with another firm and is beyond the scope of these Rules.  
 

[16] Any information disclosed pursuant to paragraph (b)(7) may be used or 
further disclosed only to the extent necessary to detect and resolve conflicts of 
interest. Paragraph (b)(7) does not restrict the use of information acquired by 
means independent of any disclosure pursuant to paragraph (b)(7). Paragraph 
(b)(7) also does not affect the disclosure of information within a law firm when the 
disclosure is otherwise authorized, see Comment [5], such as when a lawyer in a 
firm discloses information to another lawyer in the same firm to detect and resolve 
conflicts of interest that could arise in connection with undertaking a new 
representation. 
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[17] Paragraph (b) permits disclosure only to the extent the lawyer 
reasonably believes the disclosure is necessary to accomplish one of the purposes 
specified. Where practicable, the lawyer should first seek to persuade the client to 
take suitable action to obviate the need for disclosure. In any case, a disclosure 
adverse to the client’s interest should be no greater than the lawyer reasonably 
believes necessary to accomplish the purpose. If the disclosure will be made in 
connection with a judicial proceeding, the disclosure should be made in a manner 
that limits access to the information to the tribunal or other persons having a need 
to know it and appropriate protective orders or other arrangements should be 
sought by the lawyer to the fullest extent practicable. 
 

[18] Paragraph (b) permits but does not require the disclosure of information 
relating to a client’s representation to accomplish the purposes specified in 
paragraphs (b)(1) through (b)(6). In exercising the discretion conferred by this 
Rule, the lawyer may consider such factors as the nature of the lawyer’s 
relationship with the client and with those who might be injured by the client, the 
lawyer’s own involvement in the transaction and factors that may extenuate the 
conduct in question. A lawyer’s decision not to disclose as permitted by paragraph 
(b) does not violate this Rule. Disclosure may be required, however, by other 
Rules. Some Rules require disclosure only if such disclosure would be permitted 
by paragraph (b). See Rules 1.2(d), 4.1(b), 8.1 and 8.3. Rule 3.3, on the other hand, 
requires disclosure in some circumstances regardless of whether such disclosure is 
permitted by this Rule. See Rule 3.3(c). 
 

[19] Acting competently to preserve confidentiality.-- Paragraph (c) requires 
a lawyer to act competently to safeguard information relating to the representation 
of a client against unauthorized access by third parties and against inadvertent or 
unauthorized disclosure by the lawyer or other persons who are participating in the 
representation of the client or who are subject to the lawyer’s supervision. See 
Rules 1.1, 5.1 and 5.3. The unauthorized access to, or the inadvertent or 
unauthorized disclosure of, information relating to the representation of a client 
does not constitute a violation of paragraph (c) if the lawyer has made reasonable 
efforts to prevent the access or disclosure. Factors to be considered in determining 
the reasonableness of the lawyer’s efforts include, but are not limited to, the 
sensitivity of the information, the likelihood of disclosure if additional safeguards 
are not employed, the cost of employing additional safeguards, the difficulty of 
implementing the safeguards, and the extent to which the safeguards adversely 
affect the lawyer’s ability to represent clients (e.g., by making a device or 
important piece of software excessively difficult to use). A client may require the 
lawyer to implement special security measures not required by this Rule or it may 
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give informed consent to forgo security measures that would otherwise be required 
by this Rule. Whether a lawyer may be required to take additional steps to 
safeguard a client’s information in order to comply with other law, such as state 
and federal laws that govern data privacy or that impose notification requirements 
upon the loss of, or unauthorized access to, electronic information, is beyond the 
scope of these Rules. For a lawyer’s duties when sharing information with 
nonlawyers outside the lawyer’s own firm, see Rule 5.3, Comments [3]-[4]. 
 

[20] When transmitting a communication that includes information relating 
to the representation of a client, the lawyer must take reasonable precautions to 
prevent the information from coming into the hands of unintended recipients. This 
duty, however, does not require that the lawyer use special security measures if the 
method of communication affords a reasonable expectation of privacy. Special 
circumstances, however, may warrant special precautions. Factors to be considered 
in determining the reasonableness of the lawyer’s expectation of confidentiality 
include the sensitivity of the information and the extent to which the privacy of the 
communication is protected by law or by a confidentiality agreement. A client may 
require the lawyer to implement special security measures not required by this 
Rule or may give informed consent to the use of a means of communication that 
would otherwise be prohibited by this Rule. Whether a lawyer may be required to 
take additional steps in order to comply with other law, such as state and federal 
laws that govern data privacy, is beyond the scope of these Rules.   
 

[21] Former client. -- The duty of confidentiality continues after the client-
lawyer relationship has terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the 
prohibition against using such information to the disadvantage of the former client. 
 
Rule 1.17.   Sale of law practice  
 

A lawyer or a law firm may sell or purchase a law practice, or an area of law 
practice, including good will, if the following conditions are satisfied: 
 

(a) The seller ceases to engage in the private practice of law, or in the 
area of practice that has been sold in the jurisdiction in which the practice 
has been conducted; 

 
(b) The entire practice, or the entire area of practice, is sold to one or 

more lawyers or law firms; 
 
(c) The seller gives written notice to each of the seller’s clients 
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regarding: 
 
(1) the proposed sale; 
 
(2) the client’s right to retain other counsel or to take possession 

of the file; and 
 
(3) the client’s consent to the transfer of the client’s files will be 

presumed if the client does not take any action or does not otherwise 
object within ninety (90) days of receipt of the notice. 

 
In a matter of pending litigation, if a client cannot be given notice, the 

representation of that client may be transferred to the purchaser only upon entry of 
an order so authorizing by a court having jurisdiction. The seller may disclose to 
the court in camera information relating to the representation only to the extent 
necessary to obtain an order authorizing the transfer of a file. If approval of the 
substitution of the purchasing lawyer for the selling lawyer is required by the rules 
of any tribunal in which a matter is pending, such approval must be obtained 
before the matter can be included in the sale. 
 

(d) The fees charged clients shall not be increased by reason of the sale. 
 
(e) The seller shall make appropriate arrangements for the maintenance of 

records specified in Rule 1.15(d). 
 
COMMENT 
 

[1] The practice of law is a profession, not merely a business. Clients are not 
commodities that can be purchased and sold at will. Pursuant to this Rule, when a 
lawyer or an entire firm ceases to practice, or ceases to practice in an area of law, 
and other lawyers or firms take over the representation, the selling lawyer or firm 
may obtain compensation for the reasonable value of the practice as may 
withdrawing partners of law firms. See Rules 5.4 and 5.6. 

 
[2] Termination of Practice by the Seller. -- The requirement that all of the 

private practice, or all of an area of practice, be sold is satisfied if the seller in good 
faith makes the entire practice, or the area of practice, available for sale to the 
purchasers. The fact that a number of the seller’s clients decide not to be 
represented by the purchasers but take their matters elsewhere, therefore, does not 
result in a violation. Return to private practice as a result of an unanticipated 
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change in circumstances does not necessarily result in a violation. For example, a 
lawyer who has sold the practice to accept an appointment to judicial office does 
not violate the requirement that the sale be attendant to cessation of practice if the 
lawyer later resumes private practice upon failing to be reappointed or resigns from 
a judiciary position. 

 
[3] The requirement that the seller cease to engage in the private practice of 

law does not prohibit employment as a lawyer on the staff of a public agency or a 
legal services entity that provides legal services to the poor, or as in-house counsel 
to a business. 

 
[4] The Rule permits a sale of an entire practice attendant upon retirement 

from the private practice of law within the jurisdiction. Its provisions, therefore, 
accommodate the lawyer who sells the practice upon the occasion of moving to 
another state. 
 

[5] This Rule also permits a lawyer or law firm to sell an area of practice. If 
an area of practice is sold and the lawyer remains in the active practice of law, the 
lawyer must cease accepting any matters in the area of practice that has been sold, 
either as counsel or co-counsel or in connection with the division of a fee with 
another lawyer as would otherwise be permitted by Rule 1.5(e). For example, a 
lawyer with a substantial number of estate planning matters and a substantial 
number of probate administration cases may sell the estate planning portion of the 
practice but remain in the practice of law by concentrating on probate 
administration; however, that practitioner may not thereafter accept any estate 
planning matters. Although a lawyer who leaves the jurisdiction typically would 
sell the entire practice, this rule permits the lawyer to limit the sale to one or more 
areas of the practice, thereby preserving the lawyer’s right to continue practice in 
the areas of the practice that were not sold. 
 

[6] Sale of Entire Practice or Entire Area of Practice. -- The Rule requires 
that the seller’s entire practice, or an entire area of practice, be sold. The 
prohibition against sale of less than an entire practice area protects those clients 
whose matters are less lucrative and who might find it difficult to secure other 
counsel if a sale could be limited to substantial fee-generating matters. The 
purchasers are required to undertake all client matters in the practice or practice 
area, subject to client consent. This requirement is satisfied, however, even if a 
purchaser is unable to undertake a particular client matter because of a conflict of 
interest. 
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[7] Client Confidences, Consent and Notice. -- Negotiations between seller 
and prospective purchaser prior to disclosure of information relating to a specific 
representation of an identifiable client no more violate the confidentiality 
provisions of Rule 1.6 than do preliminary discussions concerning the possible 
association of another lawyer or mergers between firms, with respect to which 
client consent is not required. See Rule 1.6(b)(7). Providing the purchaser access to 
detailed information relating to the representation, such as the client’s file, 
however, requires client consent. The Rule provides that before such information 
can be disclosed by the seller to the purchaser the client must be given actual 
written notice of the contemplated sale, including the identity of the purchaser, and 
must be told that the decision to consent or make other arrangements must be made 
within 90 days. If nothing is heard from the client within that time, consent to the 
sale is presumed. 
 

[8] A lawyer or law firm ceasing to practice cannot be required to remain in 
practice because some clients cannot be given actual notice of the proposed 
purchase. Since these clients cannot themselves consent to the purchase or direct 
any other disposition of the files, the Rule requires an order from a court having 
jurisdiction authorizing their transfer or other disposition. The Court can be 
expected to determine whether reasonable efforts to locate the client have been 
exhausted, and whether the absent client’s legitimate interests will be served by 
authorizing the transfer of the file so that the purchaser may continue the 
representation. Preservation of client confidences requires that the petition for a 
court order be considered in camera. 
 

[9] All the elements of client autonomy, including the client’s absolute right 
to discharge a lawyer and transfer the representation to another, survive the sale of 
the practice or area of practice. 
 

[10] Fee Arrangements Between Client and Purchaser. -- The sale may not 
be financed by increases in fees charged the clients of the practice. Existing 
agreements between the seller and the client as to fees and the scope of the work 
must be honored by the purchaser. 
 

[11] Rule 1.17(a)(5) provides for the preservation of a lawyer’s client trust 
account records in the event of sale of a law practice. Regardless of the 
arrangements the partners or shareholders make among themselves for 
maintenance of the client trust records, each partner may be held responsible for 
ensuring the availability of these records. For the purposes of these Rules, the 
terms “law firm,” “partner,” and “reasonable” are defined in accordance with Rules 
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1.0(c), (g) and (h) of the Delaware Lawyers Rules of Professional Conduct. 
 

[12] Other Applicable Ethical Standards. -- Lawyers participating in the sale 
of a law practice or a practice area are subject to the ethical standards applicable to 
involving another lawyer in the representation of a client. These include, for 
example, the seller’s obligation to exercise competence in identifying a purchaser 
qualified to assume the practice and the purchaser’s obligation to undertake the 
representation competently (see Rule 1.1); the obligation to avoid disqualifying 
conflicts, and to secure the client’s informed consent for those conflicts that can be 
agreed to (see Rule 1.7 regarding conflicts and Rule 1.0(e) for the definition of 
informed consent); and the obligation to protect information relating to the 
representation (see Rules 1.6 and 1.9). 
 

[13] If approval of the substitution of the purchasing lawyer for the selling 
lawyer is required by the rules of any tribunal in which a matter is pending, such 
approval must be obtained before the matter can be included in the sale (see Rule 
1.16). 
 

[14] Applicability of the Rule. -- This Rule applies to the sale of a law 
practice by representatives of a deceased, disabled or disappeared lawyer. Thus, 
the seller may be represented by a nonlawyer representative not subject to these 
Rules. Since, however, no lawyer may participate in a sale of a law practice which 
does not conform to the requirements of this Rule, the representatives of the seller 
as well as the purchasing lawyer can be expected to see to it that they are met. 
 

[15] Admission to or retirement from a law partnership or professional 
association, retirement plans and similar arrangements, and a sale of tangible assets 
of a law practice, do not constitute a sale or purchase governed by this Rule. 
 

[16] This Rule does not apply to the transfers of legal representation 
between lawyers when such transfers are unrelated to the sale of a practice or an 
area of practice. 
 
Rule 1.18. Duties to prospective client  
 

(a) A person who consults with a lawyer about the possibility of forming a 
client-lawyer relationship with respect to a matter is a prospective client. 
 

(b) Even when no client-lawyer relationship ensues, a lawyer who has 
learned information from a prospective client shall not use or reveal that 
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information, except as Rule 1.9 would permit with respect to information of a 
former client. 

 
(c) A lawyer subject to paragraph (b) shall not represent a client with 

interests materially adverse to those of a prospective client in the same or a 
substantially related matter if the lawyer received information from the prospective 
client that could be significantly harmful to that person in the matter, except as 
provided in paragraph (d). If a lawyer is disqualified from representation under this 
paragraph, no lawyer in a firm with which that lawyer is associated may knowingly 
undertake or continue representation in such a matter, except as provided in 
paragraph (d). 
 

(d) When the lawyer has received disqualifying information as defined in 
paragraph (c), representation is permissible if: 

 
(1) both the affected client and the prospective client have given 

informed consent, confirmed in writing, or: 
 
(2) the lawyer who received the information took reasonable measures 

to avoid exposure to more disqualifying information than was reasonably 
necessary to determine whether to represent the prospective client; and 

 
(i) the disqualified lawyer is timely screened from any 

participation in the matter and is apportioned no part of the fee 
therefrom; and 

 
(ii) written notice is promptly given to the prospective client. 

 
COMMENT 
 

[1] Prospective clients, like clients, may disclose information to a lawyer, 
place documents or other property in the lawyer’s custody, or rely on the lawyer’s 
advice. A lawyer’s consultations with a prospective client usually are limited in 
time and depth and leave both the prospective client and the lawyer free (and 
sometimes required) to proceed no further. Hence, prospective clients should 
receive some but not all of the protection afforded clients. 
 

[2] A person becomes a prospective client by consulting with a lawyer about 
the possibility of forming a client-lawyer relationship with respect to a matter. 
Whether communications, including written, oral, or electronic communications, 
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constitute a consultation depends on the circumstances. For example, a 
consultation is likely to have occurred if a lawyer, either in person or through the 
lawyer’s advertising in any medium, specifically requests or invites the submission 
of information about a potential representation without clear and reasonably 
understandable warnings and cautionary statements that limit the lawyer’s 
obligations, and a person provides information in response. See also Comment [4]. 
In contrast, a consultation does not occur if a person provides information to a 
lawyer in response to advertising that merely describes the lawyer’s education, 
experience, areas of practice, and contact information, or provides legal 
information of general interest. Such a person communicates information 
unilaterally to a lawyer, without any reasonable expectation that the lawyer is 
willing to discuss the possibility of forming a client-lawyer relationship, and is thus 
not a “prospective client.” Moreover, a person who communicates with a lawyer 
for the purpose of disqualifying the lawyer is not a “prospective client.”  
 

[3] It is often necessary for a prospective client to reveal information to the 
lawyer during an initial consultation prior to the decision about formation of a 
client-lawyer relationship. The lawyer often must learn such information to 
determine whether there is a conflict of interest with an existing client and whether 
the matter is one that the lawyer is willing to undertake. Paragraph (b) prohibits the 
lawyer from using or revealing that information, except as permitted by Rule 1.9, 
even if the client or lawyer decides not to proceed with the representation. The 
duty exists regardless of how brief the initial conference may be. 
 

[4] In order to avoid acquiring disqualifying information from a prospective 
client, a lawyer considering whether or not to undertake a new matter should limit 
the initial consultation to only such information as reasonably appears necessary 
for that purpose. Where the information indicates that a conflict of interest or other 
reason for non-representation exists, the lawyer should so inform the prospective 
client or decline the representation. If the prospective client wishes to retain the 
lawyer, and if consent is possible under Rule 1.7, then consent from all affected 
present or former clients must be obtained before accepting the representation. 
 

[5] A lawyer may condition a consultation with a prospective client on the 
person’s informed consent that no information disclosed during the consultation 
will prohibit the lawyer from representing a different client in the matter. See Rule 
1.0(e) for the definition of informed consent. If the agreement expressly so 
provides, the prospective client may also consent to the lawyer’s subsequent use of 
information received from the prospective client. 
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[6] Even in the absence of an agreement, under paragraph (c), the lawyer is 
not prohibited from representing a client with interests adverse to those of the 
prospective client in the same or a substantially related matter unless the lawyer 
has received from the prospective client information that could be significantly 
harmful if used in the matter. 
 

[7] Under paragraph (c), the prohibition in this Rule is imputed to other 
lawyers as provided in Rule 1.10, but, under paragraph (d)(1), imputation may be 
avoided if the lawyer obtains the informed consent, confirmed in writing, of both 
the prospective and affected clients. In the alternative, imputation may be avoided 
if the conditions of paragraph (d)(2) are met and all disqualified lawyers are timely 
screened and written notice is promptly given to the prospective client. See Rule 
1.0(k) (requirements for screening procedures). Paragraph (d)(2)(i) does not 
prohibit the screened lawyer from receiving a salary or partnership share 
established by prior independent agreement, but that lawyer may not receive 
compensation directly related to the matter in which the lawyer is disqualified. 
 

[8] Notice, including a general description of the subject matter about which 
the lawyer was consulted, and of the screening procedures employed, generally 
should be given as soon as practicable after the need for screening becomes 
apparent. 
 

[9] For the duty of competence of a lawyer who gives assistance on the 
merits of a matter to a prospective client, see Rule 1.1. For a lawyer’s duties when 
a prospective client entrusts valuables or papers to the lawyer’s care, see Rule 1.15. 
 
Rule 4.4. Respect for rights of third persons  
 

(a) In representing a client, a lawyer shall not use means that have no 
substantial purpose other than to embarrass, delay or burden a third person, or use 
methods of obtaining evidence that violate the legal rights of such a person. 
 

(b) A lawyer who receives a document or electronically stored information 
relating to the representation of the lawyer’s client and knows or reasonably should 
know that the document or electronically stored information was inadvertently sent 
shall promptly notify the sender. 
 
COMMENT 
 

[1] Responsibility to a client requires a lawyer to subordinate the interests of 
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others to those of the client, but that responsibility does not imply that a lawyer 
may disregard the rights of third persons. It is impractical to catalogue all such 
rights, but they include legal restrictions on methods of obtaining evidence from 
third persons and unwarranted intrusions into privileged relationships, such as the 
client-lawyer relationship. 
 

[2] Paragraph (b) recognizes that lawyers sometimes receive a document or 
electronically stored information that was mistakenly sent or produced by opposing 
parties or their lawyers. A document or electronically stored information is 
inadvertently sent when it is accidentally transmitted, such as when an email or 
letter is misaddressed or a document or electronically stored information is 
accidentally included with information that was intentionally transmitted. If a 
lawyer knows or reasonably should know that such a document or electronically 
stored information was sent inadvertently, then this Rule requires the lawyer to 
promptly notify the sender in order to permit that person to take protective 
measures. Whether the lawyer is required to take additional steps, such as returning 
the document or electronically stored information, is a matter of law beyond the 
scope of these Rules, as is the question of whether the privileged status of a 
document or electronically stored information has been waived. Similarly, this 
Rule does not address the legal duties of a lawyer who receives a document or 
electronically stored information that the lawyer knows or reasonably should know 
may have been inappropriately obtained by the sending person. For purposes of 
this Rule, “document or electronically stored information” includes, in addition to 
paper documents, e-mail and other forms of electronically stored information, 
including embedded data (commonly referred to as “metadata”), that is subject to 
being read or put into readable form. Metadata in electronic documents creates an 
obligation under this Rule only if the receiving lawyer knows or reasonably should 
know that the metadata was inadvertently sent to the receiving lawyer.  
 

[3] Some lawyers may choose to return a document or delete electronically 
stored information unread, for example, when the lawyer learns before receiving it 
that it was inadvertently sent. Where a lawyer is not required by applicable law to 
do so, the decision to voluntarily return such a document or delete electronically 
stored information is a matter of professional judgment ordinarily reserved to the 
lawyer. See Rules 1.2 and 1.4. 
 
Rule 5.3. Responsibilities regarding non-lawyer assistance  
 

With respect to a nonlawyer employed or retained by or associated with a 
lawyer: 
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(a) a partner in a law firm, and a lawyer who individually or together 
with other lawyers possesses comparable managerial authority in a law firm, 
shall make reasonable efforts to ensure that the firm has in effect measures 
giving reasonable assurance that the person’s conduct is compatible with the 
professional obligations of the lawyer; 

 
(b) a lawyer having direct supervisory authority over the nonlawyer 

shall make reasonable efforts to ensure that the person’s conduct is 
compatible with the professional obligations of the lawyer; and 

 
(c) a lawyer shall be responsible for conduct of such a person that 

would be a violation of the Rules of Professional Conduct if engaged in by a 
lawyer if: 

 
(1) the lawyer orders or, with the knowledge of the specific 

conduct, ratifies the conduct involved; or 
 
(2) the lawyer is a partner or has comparable managerial 

authority in the law firm in which the person is employed, or has 
direct supervisory authority over the person, and knows of the conduct 
at a time when its consequences can be avoided or mitigated but fails 
to take reasonable remedial action. 

 
COMMENT 
 

[1] Paragraph (a) requires lawyers with managerial authority within a law 
firm to make reasonable efforts to ensure that the firm has in effect measures 
giving reasonable assurance that nonlawyers in the firm and nonlawyers outside 
the firm who work on firm matters act in a way compatible with the professional 
obligations of the lawyer. See Comment [6] to Rule 1.1 (retaining lawyers outside 
the firm) and Comment [1] to Rule 5.1 (responsibilities with respect to lawyers 
within a firm). Paragraph (b) applies to lawyers who have supervisory authority 
over such nonlawyers within or outside the firm. Paragraph (c) specifies the 
circumstances in which a lawyer is responsible for the conduct of such nonlawyers 
within or outside the firm that would be a violation of the Rules of Professional 
Conduct if engaged in by a lawyer. 
 

[2] Lawyers generally employ assistants in their practice, including 
secretaries, investigators, law student interns, and paraprofessionals. Such 
assistants, whether employees or independent contractors, act for the lawyer in 
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rendition of the lawyer’s professional services. A lawyer must give such assistants 
appropriate instruction and supervision concerning the ethical aspects of their 
employment, particularly regarding the obligation not to disclose information 
relating to representation of the client, and should be responsible for their work 
product. The measures employed in supervising nonlawyers should take account of 
the fact that they do not have legal training and are not subject to professional 
discipline. 
 

[3] Nonlawyers outside the firm. -- A lawyer may use nonlawyers outside the 
firm to assist the lawyer in rendering legal services to the client. Examples include 
the retention of an investigative or paraprofessional service, hiring a document 
management company to create and maintain a database for complex litigation, 
sending client documents to a third party for printing or scanning, and using an 
Internet-based service to store client information. When using such services 
outside the firm, a lawyer must make reasonable efforts to ensure that the services 
are provided in a manner that is compatible with the lawyer’s professional 
obligations. The extent of this obligation will depend upon the circumstances, 
including the education, experience and reputation of the nonlawyer; the nature of 
the services involved; the terms of any arrangements concerning the protection of 
client information; and the legal and ethical environments of the jurisdictions in 
which the services will be performed, particularly with regard to confidentiality. 
See also Rules 1.1 (competence), 1.2 (allocation of authority), 1.4 (communication 
with client), 1.6 (confidentiality), 5.4(a) (professional independence of the lawyer), 
and 5.5(a) (unauthorized practice of law). When retaining or directing a nonlawyer 
outside the firm, a lawyer should communicate directions appropriate under the 
circumstances to give reasonable assurance that the nonlawyer’s conduct is 
compatible with the professional obligations of the lawyer.  
 

[4] Where the client directs the selection of a particular nonlawyer service 
provider outside the firm, the lawyer ordinarily should agree with the client 
concerning the allocation of responsibility for monitoring as between the client and 
the lawyer. See Rule 1.2. When making such an allocation in a matter pending 
before a tribunal, lawyers and parties may have additional obligations that are a 
matter of law beyond the scope of these Rules.  
 
Rule 5.5. Unauthorized practice of law; multijurisdictional practice of law  
 

(a) A lawyer shall not practice law in a jurisdiction in violation of the 
regulation of the legal profession in that jurisdiction, or assist another in doing so. 
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(b) A lawyer who is not admitted to practice in this jurisdiction shall not: 
 

(1) except as authorized by these Rules or other law, establish an 
office or other systematic and continuous presence in this jurisdiction for the 
practice of law; or 

 
(2) hold out to the public or otherwise represent that the lawyer is 

admitted to practice law in this jurisdiction. 
 

(c) A lawyer admitted in another United States jurisdiction or in a foreign 
jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may 
provide legal services on a temporary basis in this jurisdiction that: 

 
(1) are undertaken in association with a lawyer who is admitted to 

practice in this jurisdiction and who actively participates in the matter; 
 
(2) are in or reasonably related to a pending or potential proceeding 

before a tribunal in this or another jurisdiction, if the lawyer, or a person the 
lawyer is assisting, is authorized by law or order to appear in such 
proceeding or reasonably expects to be so authorized; 

 
(3) are in or reasonably related to a pending or potential arbitration, 

mediation, or other alternative dispute resolution proceeding in this or 
another jurisdiction, if the services arise out of or are reasonably related to 
the lawyer’s practice in a jurisdiction in which the lawyer is admitted to 
practice and are not services for which the forum requires pro hac vice 
admission; or 

 
(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are 

reasonably related to the lawyer’s practice in a jurisdiction in which the 
lawyer is admitted to practice. 

 
(d) A lawyer admitted in another United States jurisdiction, or in a foreign 

jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may 
provide legal services in this jurisdiction that: 

 
(1) are provided to the lawyer’s employer or its organizational 

affiliates after compliance with Supreme Court Rule 55.1(a)(1) and are not 
services for which the forum requires pro hac vice admission; or 
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(2) are services that the lawyer is authorized to provide by federal law 
or other law of this jurisdiction. 

 
COMMENT 
 

[1] A lawyer may practice law only in a jurisdiction in which the lawyer is 
authorized to practice. A lawyer may be admitted to practice law in a jurisdiction 
on a regular basis or may be authorized by court rule or order or by law to practice 
for a limited purpose or on a restricted basis. Paragraph (a) applies to unauthorized 
practice of law by a lawyer, whether through the lawyer’s direct action or by the 
lawyer assisting another person. For example, a lawyer may not assist a person in 
practicing law in violation of the rules governing professional conduct in that 
person’s jurisdiction.  
 

[2] The definition of the practice of law is established by law and varies 
from one jurisdiction to another. Whatever the definition, limiting the practice of 
law to members of the bar protects the public against rendition of legal services by 
unqualified persons. This Rule does not prohibit a lawyer from employing the 
services of paraprofessionals and delegating functions to them, so long as the 
lawyer supervises the delegated work and retains responsibility for their work. See 
Rule 5.3. 
 

[3] A lawyer may provide professional advice and instruction to nonlawyers 
whose employment requires knowledge of law; for example, claims adjusters, 
employees of financial or commercial institutions, social workers, accountants and 
persons employed in government agencies. Lawyers also may assist independent 
nonlawyers, such as paraprofessionals, who are authorized by the law of a 
jurisdiction to provide particular law-related services. In addition, a lawyer may 
counsel nonlawyers who wish to proceed pro se. 
 

[4] Other than as authorized by law or this Rule, a lawyer who is not 
admitted to practice generally in this jurisdiction violates paragraph (b)(1) if the 
lawyer establishes an office or other systematic and continuous presence in this 
jurisdiction for the practice of law. Presence may be systematic and continuous 
even if the lawyer is not physically present here. Such a lawyer must not hold out 
to the public or otherwise represent that the lawyer is admitted to practice law in 
this jurisdiction. See also Rules 7.1(a) and 7.5(b). 
 

[5] There are occasions in which a lawyer admitted to practice in another 
United states jurisdiction, and not disbarred or suspended from practice in any 
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jurisdiction, may provide legal services on a temporary basis in this jurisdiction 
under circumstances that do not create an unreasonable risk to the interests of their 
clients, the public or the courts. Paragraph (c) identifies four such circumstances. 
The fact that conduct is not so identified does not imply that the conduct is or is not 
authorized. With the exception of paragraphs (d)(1) and (d)(2), this Rule does not 
authorize a lawyer to establish an office or other systematic and continuous 
presence in this jurisdiction without being admitted to practice generally here. 
 

[6] There is no single test to determine whether a lawyer’s services are 
provided on a “temporary basis” in this jurisdiction, and may therefore be 
permissible under paragraph (c). Services may be ‘temporary” even though the 
lawyer provides services in this jurisdiction on a recurring basis, or for an extended 
period of time, as when the lawyer is representing a client in a single lengthy 
negotiation or litigation. 
 

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law 
in any United States jurisdiction, which includes the District of Columbia and any 
state, territory or commonwealth of the United States. The word “admitted” in 
paragraph (c) contemplates that the lawyer is authorized to practice in the 
jurisdiction in which the lawyer is admitted and excludes a lawyer who while 
technically admitted is not authorized to practice, because, for example, the lawyer 
is on inactive status. 
 

[8] Paragraph (c)(1) recognizes that the interests of clients and the public are 
protected if a lawyer admitted only in another jurisdiction associates with a lawyer 
licensed to practice in this jurisdiction. For this paragraph to apply, however, the 
lawyer admitted to practice in this jurisdiction must actively participate in and 
share responsibility for the representation of the client. 
 

[9] Lawyers not admitted to practice generally in a jurisdiction may be 
authorized by law or order of a tribunal or an administrative agency to appear 
before the tribunal or agency. This authority may be granted pursuant to formal 
rules governing admission pro hac vice or pursuant to informal practice of the 
tribunal or agency. Under paragraph (c)(2), a lawyer does not violate this Rule 
when the lawyer appears before a tribunal or agency pursuant to such authority. To 
the extent that a court rule or other law of this jurisdiction requires a lawyer who is 
not admitted to practice in this jurisdiction to obtain admission pro hac vice before 
appearing before a tribunal or administrative agency, this rule requires the lawyer 
to obtain that authority. 
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[10] Paragraph (c)(2) also provides that a lawyer rendering services in this 
jurisdiction on a temporary basis does not violate this Rule when the lawyer 
engages in conduct in anticipation of a proceeding or hearing in a jurisdiction in 
which the lawyer is authorized to practice law or in which the lawyer reasonably 
expects to be admitted pro hac vice. Examples of such conduct include meetings 
with the client, interviews of potential witnesses, and the review of documents. 
Similarly, a lawyer admitted only in another jurisdiction may engage in conduct 
temporarily in this jurisdiction in connection with pending litigation in another 
jurisdiction in which the lawyer is or reasonably expects to be authorized to 
appear, including taking depositions in this jurisdiction. 
 

[11] When a lawyer has been or reasonably expects to be admitted to appear 
before a court or administrative agency, paragraph (c)(2) also permits conduct by 
lawyers who are associated with that lawyer in the matter, but who do not expect to 
appear before the court or administrative agency. For example, subordinate 
lawyers may conduct research, review documents, and attend meetings with 
witnesses in support of the lawyer responsible for the litigation. 
 

[12] Paragraph (c)(3) permits a lawyer admitted to practice law in another 
jurisdiction to perform services on a temporary basis in this jurisdiction if those 
services are in or reasonably related to a pending or potential arbitration, 
mediation, or other alternative dispute resolution proceeding in this or another 
jurisdiction, if the services arise out of or are reasonably related to the lawyer’s 
practice in a jurisdiction in which the lawyer is admitted to practice. The lawyer, 
however, must obtain admission pro hac vice in the case of a court-annexed 
arbitration or mediation or otherwise if court rules or law so require. 
 

[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to 
provide certain legal services on a temporary basis in this jurisdiction that arise out 
of or are reasonably related to the lawyer’s practice in a jurisdiction in which the 
lawyer is admitted but are not within paragraphs (c)(2) or (c)(3). These services 
include both legal services and services that nonlawyers may perform but that are 
considered the practice of law when performed by lawyers. 
 

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be 
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is 
admitted. A variety of factors evidence such a relationship. The lawyer’s client 
may have been previously represented by the lawyer, or may be resident in or have 
substantial contacts with the jurisdiction in which the lawyer is admitted. The 
matter, although involving other jurisdictions, may have a significant connection 
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with that jurisdiction. In other cases, significant aspects of the lawyer’s work might 
be conducted in that jurisdiction or a significant aspect of the matter may involve 
the law of that jurisdiction. The necessary relationship might arise when the 
client’s activities or the legal issues involve multiple jurisdictions, such as when 
the officers of a multinational corporation survey potential business sites and seek 
the services of their lawyer in assessing the relative merits of each. In addition, the 
services may draw on the lawyer’s recognized expertise developed through the 
regular practice of law on behalf of clients in matters involving a particular body of 
federal, nationally-uniform, foreign, or international law. Lawyers desiring to 
provide pro bono legal services on a temporary basis in a jurisdiction that has been 
affected by a major disaster, but in which they are not otherwise authorized to 
practice law, as well as lawyers from the affected jurisdiction who seek to practice 
law temporarily in another jurisdiction, but in which they are not otherwise 
authorized to practice law, should consult Supreme Court Rule 58 on Provision of 
Legal Services Following Determination of Major Disaster. 
 

[15] Paragraph (d) identifies two circumstances in which a lawyer who is 
admitted to practice in another United States jurisdiction, and is not disbarred or 
suspended from practice in any jurisdiction, may establish an office or other 
systematic and continuous presence in this jurisdiction for the practice of law as 
well as provide legal services on a temporary basis. Except as provided in 
paragraphs (d)(1) and (d)(2), a lawyer who is admitted to practice law in another 
jurisdiction and who establishes an office or other systematic or continuous 
presence in this jurisdiction must become admitted to practice law generally in this 
jurisdiction. 
 

[16] Paragraph (d)(1) applies to a lawyer who is employed by a client to 
provide legal services to the client or its organizational affiliates, i.e., entities that 
control, are controlled by, or are under common control with the employer. This 
paragraph does not authorize the provision of personal legal services to the 
employer’s officers or employees. The paragraph applies to in-house corporate 
lawyers, government lawyers and others who are employed to render legal services 
to the employer. The lawyer’s ability to represent the employer outside the 
jurisdiction in which the lawyer is licensed generally serves the interests of the 
employer and does not create an unreasonable risk to the client and others because 
the employer is well situated to assess the lawyer’s qualifications and the quality of 
the lawyer’s work. 
 

[17] If an employed lawyer establishes an office or other systematic 
presence in this jurisdiction for the purpose of rendering legal services to the 
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employer, the lawyer may be subject to registration or other requirements, 
including assessments for client protection funds and mandatory continuing legal 
education. 
 

[18] Paragraph (d)(2) recognizes that a lawyer may provide legal services in 
a jurisdiction in which the lawyer is not licensed when authorized to do so by 
federal or other law, which includes statute, court rule, executive regulation or 
judicial precedent.  
 

[19] A lawyer who practices law in this jurisdiction pursuant to paragraphs 
(c) or(d) or otherwise is subject to the disciplinary authority of this jurisdiction. 
See Rule 8.5(a). 
 

[20] In some circumstances, a lawyer who practices law in this jurisdiction 
pursuant to paragraphs (c) or (d) may have to inform the client that the lawyer is 
not licensed to practice law in this jurisdiction. For example, that may be required 
when the representation occurs primarily in this jurisdiction and requires 
knowledge of the law of this jurisdiction. See Rule 1.4(b). 
 

[21] Paragraphs (c) and (d) do not authorize communications advertising 
legal services in this jurisdiction by lawyers who are admitted to practice in other 
jurisdictions. Whether and how lawyers may communicate the availability of their 
services in this jurisdiction is governed by Rules 7.1 to 7.5. 
 
Rule 7.1. Communications concerning a lawyer’s services  
 

A lawyer shall not make a false or misleading communication about the 
lawyer or the lawyer’s services. A communication is false or misleading if it 
contains a material misrepresentation of fact or law, or omits a fact necessary to 
make the statement considered as a whole not materially misleading. 
 
COMMENT 
 

[1] This Rule governs all communications about a lawyer’s services, 
including advertising permitted by Rule 7.2. Whatever means are used to make 
known a lawyer’s services, statements about them must be truthful. 
 

[2] Truthful statements that are misleading are also prohibited by this Rule. 
A truthful statement is misleading if it omits a fact necessary to make the lawyer’s 
communication considered as a whole not materially misleading. A truthful 
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statement is also misleading if there is a substantial likelihood that it will lead a 
reasonable person to formulate a specific conclusion about the lawyer or the 
lawyer’s services for which there is no reasonable factual foundation. 
 

[3] An advertisement that truthfully reports a lawyer’s achievements on 
behalf of clients or former clients may be misleading if presented so as to lead a 
reasonable person to form an unjustified expectation that the same results could be 
obtained for other clients in similar matters without reference to the specific factual 
and legal circumstances of each client’s case. Similarly, an unsubstantiated 
comparison of the lawyer’s services or fees with the services or fees of other 
lawyers may be misleading if presented with such specificity as would lead a 
reasonable person to conclude that the comparison can be substantiated. The 
inclusion of an appropriate disclaimer or qualifying language may preclude a 
finding that a statement is likely to create unjustified expectations or otherwise 
mislead the public. 
 

[4] See also Rule 8.4(e) for the prohibition against stating or implying an 
ability to influence improperly a government agency or official or to achieve 
results by means that violate the Rules of Professional Conduct or other law. 
 
Rule 7.2. Advertising  
 

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise 
services through written, recorded or electronic communication, including public 
media. 
 

(b) Except as permitted by Rule 1.5(e), a lawyer shall not give anything of 
value to a person for recommending the lawyer’s services except that a lawyer may 

 
(1) pay the reasonable costs of advertisements or communications 

permitted by this Rule; 
 
(2) pay the usual charges of a legal service plan or a not-for-profit or 

qualified lawyer referral service. A qualified lawyer referral service is a 
lawyer referral service that has been approved by an appropriate regulatory 
authority; and 

 
(3) pay for a law practice in accordance with Rule 1.17. 

 
(c) Any communication made pursuant to this rule shall include the name 



 

36 
 

and office address of at least one lawyer or law firm responsible for its content. 
 
COMMENT 
 

[1] To assist the public in learning about and obtaining legal services, 
lawyers should be allowed to make known their services not only through 
reputation but also through organized information campaigns in the form of 
advertising. Advertising involves an active quest for clients, contrary to the 
tradition that a lawyer should not seek clientele. However, the public’s need to 
know about legal services can be fulfilled in part through advertising. This need is 
particularly acute in the case of persons of moderate means who have not made 
extensive use of legal services. The interest in expanding public information about 
legal services ought to prevail over considerations of tradition. Nevertheless, 
advertising by lawyers entails the risk of practices that are misleading or 
overreaching. 
 

[2] This Rule permits public dissemination of information concerning a 
lawyer’s name or firm name, address, email address, website, and telephone 
number; the kinds of services the lawyer will undertake; the basis on which the 
lawyer’s fees are determined, including prices for specific services and payment 
and credit arrangements; a lawyer’s foreign language ability; names of references 
and, with their consent, names of clients regularly represented; and other 
information that might invite the attention of those seeking legal assistance. 
 

[3] Questions of effectiveness and taste in advertising are matters of 
speculation and subjective judgment. Some jurisdictions have had extensive 
prohibitions against television and other forms of advertising, against advertising 
going beyond specified facts about a lawyer, or against “undignified” advertising. 
Television, the Internet, and other forms of electronic communication are now 
among the most powerful media for getting information to the public, particularly 
persons of low and moderate income; prohibiting television, Internet, and other 
forms of electronic advertising, therefore, would impede the flow of information 
about legal services to many sectors of the public. Limiting the information that 
may be advertised has a similar effect and assumes that the bar can accurately 
forecast the kind of information that the public would regard as relevant. But see 
Rule 7.3(a) for the prohibition against a solicitation through a real-time electronic 
exchange initiated by the lawyer.  
 

[4] Neither this Rule nor Rule 7.3 prohibits communications authorized 
bylaw, such as notice to members of a class in class action litigation. 



 

37 
 

 
[5] Paying Others to Recommend a Lawyer. – Except as permitted under 

paragraphs (b)(1)-(b)(4), lawyers are not permitted to pay others for recommending 
the lawyer’s services or for channeling professional work in a manner that violates 
Rule 7.3. A communication contains a recommendation if it endorses or vouches 
for a lawyer’s credentials, abilities, competence, character, or other professional 
qualities. Paragraph (b)(1), however, allows a lawyer to pay for advertising and 
communications permitted by this Rule, including the costs of print directory 
listings, on-line directory listings, newspaper ads, television and radio airtime, 
domain-name registrations, sponsorship fees, Internet-based advertisements, and 
group advertising. A lawyer may compensate employees, agents and vendors who 
are engaged to provide marketing or client development services, such as 
publicists, public-relations personnel, business development staff and website 
designers. Moreover, a lawyer may pay others for generating client leads, such as 
Internet-based client leads, as long as the lead generator does not recommend the 
lawyer, any payment to the lead generator is consistent with Rules 1.5(e) (division 
of fees) and 5.4 (professional independence of the lawyer), and the lead generator’s 
communications are consistent with Rule 7.1 (communications concerning a 
lawyer’s services). To comply with Rules 7.1, a lawyer must not pay a lead 
generator that states, implies, or creates a reasonable impression that it is 
recommending the lawyer, is making the referral without payment from the lawyer, 
or has analyzed a person’s legal problems when determining which lawyer should 
receive the referral. See also Rule 5.3 (duties of lawyers and law firms with respect 
to the conduct of nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules 
through acts of another).  
 

[6] A lawyer may pay the usual charges of a legal service plan or a not-for 
profit or qualified lawyer referral service. A legal service plan is a prepaid or group 
legal service plan or a similar delivery system that assists people who seek to 
secure legal representation. A lawyer referral service, on the other hand, is any 
organization that holds itself out to the public as a lawyer referral service. Such 
referral services are understood by the public to be consumer-oriented 
organizations that provide unbiased referrals to lawyers with appropriate 
experience in the subject matter of the representation and afford other client 
protections, such as complaint procedures or malpractice insurance requirements. 
Consequently, this Rule only permits a lawyer to pay the usual charges of a not-
for-profit or qualified lawyer referral service. A qualified lawyer referral service is 
one that is approved by an appropriate regulatory authority as affording adequate 
protections for the public. See, e.g., the American Bar Association’s Model 
Supreme Court Rules Governing Lawyer Referral Services and Model Lawyer 
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Referral and Information Service Quality Assurance Act (requiring that 
organizations that are identified as lawyer referral services (i) permit the 
participation of all lawyers who are licensed and eligible to practice in the 
jurisdiction and who meet reasonable objective eligibility requirements as may be 
established by the referral service for the protection of the public; (ii) require each 
participating lawyer to carry reasonably adequate malpractice insurance; (iii) act 
reasonably to assess client satisfaction and address client complaints; and (iv) do 
not make referrals to lawyers who own, operate or are employed by the referral 
service.) 
 

[7] A lawyer who accepts assignments or referrals from a legal service plan 
or referrals from a lawyer referral service must act reasonably to assure that the 
activities of the plan or service are compatible with the lawyer’s professional 
obligations. See Rule 5.3. Legal service plans and lawyer referral services may 
communicate with the public, but such communication must be in conformity with 
these Rules. Thus, advertising must not be false or misleading, as would be the 
case if the communications of a group advertising program or a group legal 
services plan would mislead the public to think that it was a lawyer referral service 
sponsored by a state agency or bar association. Nor could the lawyer allow in-
person, telephonic, or real-time contacts that would violate Rule 7.3. 
 
Rule 7.3. Solicitation of clients  
 

(a) A lawyer shall not by in-person, live telephone or real-time electronic 
contact solicit professional employment when a significant motive for the lawyer’s 
doing so is the lawyer’s pecuniary gain, unless the person contacted: 
 

(1) is a lawyer; or 
 
(2) has a family, close personal, or prior professional relationship with 

the lawyer. 
 

(b) A lawyer shall not solicit professional employment by written, recorded 
or electronic communication or by in-person, telephone or real-time electronic 
contact even when not otherwise prohibited by paragraph (a), if: 

 
(1) the target of the solicitation has made known to the lawyer a desire 

not to be solicited by the lawyer; or 
 
(2) the solicitation involves coercion, duress or harassment. 
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(c) Every written, recorded or electronic communication from a lawyer 

soliciting professional employment from anyone known to be in need of legal 
services in a particular matter shall include the words “Advertising Material” on 
the outside envelope, if any, and at the beginning and ending of any recorded or 
electronic communication, unless the recipient of the communication is a person 
specified in paragraphs (a)(1) or (a)(2). 

 
(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may 

participate with a prepaid or group legal service plan operated by an organization 
not owned or directed by the lawyer that uses in-person or telephone contact to 
solicit memberships or subscriptions for the plan from persons who are not known 
to need legal services in a particular matter covered by the plan. 
 
COMMENT 
 

[1] A solicitation is a targeted communication initiated by the lawyer that is 
directed to a specific person and that offers to provide, or can reasonably be 
understood as offering to provide, legal services. In contrast, a lawyer’s 
communication typically does not constitute a solicitation if it is directed to the 
general public, such as through a billboard, an Internet banner advertisement, a 
website or a television commercial, or if it is in response to a request for 
information or is automatically generated in response to Internet searches.  
 

[2] There is a potential for abuse when a solicitation involves direct in-
person, live telephone or real-time electronic contact by a lawyer with someone 
known to need legal services. These forms of contact subject a person to the 
private importuning of the trained advocate in a direct interpersonal encounter. The 
person, who may already feel overwhelmed by the circumstances giving rise to the 
need for legal services, may find it difficult fully to evaluate all available 
alternatives with reasoned judgment and appropriate self-interest in the face of the 
lawyer’s presence and insistence upon being retained immediately. The situation is 
fraught with the possibility of undue influence, intimidation, and over-reaching. 
 

[3] This potential for abuse inherent in direct in-person, live telephone or 
real time electronic solicitation justifies its prohibition, particularly since lawyers 
have alternative means of conveying necessary information to those who may be in 
need of legal services. In particular, communications can be mailed or transmitted 
by email or other electronic means that do not involve real-time contact and do not 
violate other laws governing solicitations. These forms of communications and 
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solicitations make it possible for the public to be informed about the need for legal 
services, and about the qualifications of available lawyers and law firms, without 
subjecting the public to direct in-person, telephone or real-time electronic 
persuasion that may overwhelm a person’s judgment. 
 

[4] The use of general advertising and written, recorded or electronic 
communications to transmit information from lawyer to the public, rather than 
direct in-person, live telephone or real-time electronic contact, will help to assure 
that the information flows cleanly as well as freely. The contents of advertisements 
and communications permitted under Rule 7.2 can be permanently recorded so that 
they cannot be disputed and may be shared with others who know the lawyer. This 
potential for informal review is itself likely to help guard against statements and 
claims that might constitute false and misleading communications, in violation of 
Rule 7.1. The contents of direct in-person, live telephone or real-time electronic 
contact can be disputed and may not be subject to third-party scrutiny. 
Consequently, they are much more likely to approach (and occasionally cross) the 
dividing line between accurate representations and those that are false and 
misleading. 
 

[5] There is far less likelihood that a lawyer would engage in abusive 
practices against a former client, or a person with whom the lawyer has a close 
personal or family relationship, or in situations in which the lawyer is motivated by 
considerations other than the lawyer’s pecuniary gain. Nor is there a serious 
potential for abuse when the person contacted is a lawyer. Consequently, the 
general prohibition in rule 7.3(a) and the requirements of Rule 7.3(c) are not 
applicable in those situations. Also, paragraph (a) is not intended to prohibit a 
lawyer from participating in constitutionally protected activities of public or 
charitable legal- service organizations or bona fide political, social, civic, fraternal, 
employee or trade organizations whose purposes include providing or 
recommending legal services to their members or beneficiaries. 
 

[6] But even permitted forms of solicitation can be abused. Thus, any 
solicitation which contains information which is false or misleading within the 
meaning of Rule 7.1, which involves coercion, duress or harassment within the 
meaning of Rule7.3(b)(2), or which involves contact with someone who has made 
known to the lawyer a desire not to be solicited by the lawyer within the meaning 
of Rule 7.3(b)(1) is prohibited. Moreover, if after sending a letter or other 
communication as permitted by Rule 7.2 the lawyer receives no response, any 
further effort to communicate with the recipient of the communication may violate 
the provisions of Rule 7.3(b). 
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[7] This Rule is not intended to prohibit a lawyer from contacting 

representatives of organizations or groups that may be interested in establishing a 
group or prepaid legal plan for their members, insureds, beneficiaries or other third 
parties for the purpose of informing such entities of the availability of and details 
concerning the plan or arrangement which the lawyer or lawyer’s firm is willing to 
offer. This form of communication is not directed to people who are seeking legal 
services for themselves. Rather, it is usually addressed to an individual acting in a 
fiduciary capacity seeking a supplier of legal services for others who may, if they 
choose, become prospective clients of the lawyer. Under these circumstances, the 
activity which the lawyer undertakes in communicating with such representatives 
and the type of information transmitted to the individual are functionally similar to 
and serve the same purpose as advertising permitted under Rule 7.2. 
 

[8] The requirement in Rule 7.3(c) that certain communications be marked 
“Advertising Material” does not apply to communications sent in response to 
requests of potential clients or their spokespersons or sponsors. General 
announcements by lawyers, including changes in personnel or office location, do 
not constitute communications soliciting professional employment from a client 
known to be in need of legal services within the meaning of this Rule. 
 

[9] Paragraph (d) of this Rule permits a lawyer to participate with an 
organization which uses personal contact to solicit members for its group or 
prepaid legal service plan, provided that the personal contact is not undertaken by 
any lawyer who would be a provider of legal services through the plan. The 
organization must not be owned by or directed (whether as manager or otherwise) 
by any lawyer or law firm that participates in the plan. For example, paragraph (d) 
would not permit a lawyer to create an organization controlled directly or 
indirectly by the lawyer and use the organization for the in-person or telephone 
solicitation of legal employment of the lawyer through memberships in the plan or 
otherwise. The communication permitted by these organizations also must not be 
directed to a person known to need legal services in a particular matter, but is to be 
designed to inform potential plan members generally of another means of 
affordable legal services. Lawyers who participate in a legal service plan must 
reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2and 
7.3(b). See 8.4(a). 
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The Clerk of this Court is directed to transmit an electronic copy of this 

Order to each member of the Bar and to the clerk of each trial court. 

BY THE COURT: 
 
     /s/ Randy J. Holland 

Justice 
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